NABIMY-15-22

RESOLUTION OF THE
NAABIK' IYATI’ STANDING COMMITTEE
24th NAVAJO NATION COUNCIL -- Fourth Year, 2022

AN ACTION RELATING TO NAABIK’'IYATI’ COMMITTEE; APPROVING THE
REVISED NAVAJO UTAH WATER RIGHTS SETTLEMENT AGREEMENT

BE IT ENACTED:

SECTION ONE. AUTHORITY

A,

The Naabik’iyati’ Committee 1s established as a standing
committee of the Navajo Nation Council. 2 N.N.C. § 700(a).

The Naabik’/iydti‘ Committee is “[t]lo review and continually
monitor the programs and activities of the federal departments
to serve the Navajo People and the Navajo Nation through
intergovernmental relationships between the Navajo Nation and
such departments.” 2 N.N.C. § 701(A) (7).

Pursuant to Resolution No. CJA-7-16, attached hereto as Exhibit
B, the Navajo Nation Council authorized the Naabik’iyati’
Committee to “[i]ln the event changes are made to the Navajo
Utah Water Rights Settlement Agreement as a result of actions
taken by Congress, such that the form of the Settlement
Agreement 1s not substantially similar to the Settlement
Agreement attached as Exhibit A, the Navajo Nation Council
delegates to the Naabik’ivati’ Committee the authority to
approve the revised settlement agreement..” CJA-7-16 § Three.

SECTICN TWwO. FINDINGS

A.

In recognition of T6’&i’iind (Water is Life), the Navajo Nation
Council has determined that water is essential “to provide for
a permanent homeland for the Navajo People.” 22 N.N.C. § 1101.

Navajo communities in Utah have severe water infrastructure
deficiencies that impact the health, economy, and welfare of
the Navajo people.

On April 7, 2003, through Resolution No. IGRAP-60-03, the
former Intergovernmental Relations Committee of the Navajo
Nation Council approved a Memorandum of Agreement Between the
Navajo Nation and the State of Utah to Commence Discussions to
Determine the Water Rights of the Navajo Nation in Utah
(Memorandum) to determine i1f the water rights claims of the
Navajo Nation in Utah could be resolved through a negotiated
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settlement rather than through litigation. The Memorandum was
executed by the Navajo Nation and the State of Utah on August
13, 2003, and the two sovereigns entered into settlement
negotiations shortly thereafter.

Between 2003 and 2015, settlement talks were led by the Navajo
Nation Department of Justice Water Rights Unit, with guidance
and input from Navajo Nation Leadership and the Navajo Nation
Water Rights Commission, and technical assistance from the
Navajo Nation Department of Water Resources Water Management
Branch. The parties reached agreement on settlement terms and
drafted the Proposed Settlement Agreement in late 2015.

On February 2, 2016, through Resolution No. CJA-7-16, Exhibit
B, the Navajo Nation Council approved the Proposed Navajo Utah
Water Rights Settlement Agreement (December 14, 2015), which
authorized the Naabik’iyati’ Committee to *“[i]ln the event
changes are made to the Navajo Utah Water Rights Settlement
Agreement as a result of actions taken by Congress, such that
the form of the Settlement Agreement 1s not substantially
similar to the Settlement Agreement attached as Exhibit A, the
Navajo Nation Council delegates to the Naabik’iy&ti’ Committee
the authority to approve the revised settlement agreement, and
authorized the President of the Navajo Nation to execute the
game.” CJA-7-16 § Three.

On December 21, 2020, the United States Congress approved the
Navajo Utah Water Rights Settlement Act {(the Act), as part of
the Comprehensive Appropriations Act, 2021, which contains
Section 1102, the Navajo-Utah Water Rights Settlement,
recognizing the water rights of the Navajo Nation in Utah and
authorizing funding for water infrastructure development.

On December 28, 2020, the United States President signed the
Comprehensive Appropriations Act, 2021 into law as Public Law
116-260.

The Act ratifies the settlement agreement between the Navajo
Nation and the State of Utah and authorizes the Secretary to
execute the settlement agreement “with any amendments to the
agreement necessary to make the agreement consistent” with the
Act. Public Law 116-260 § 1102 (2020).

Since the passage of the Act, the Navajo Nation Department of
Justice Water Rights Unit worked with attorneys from the State
of Utah and the United States to conform the settlement
agreement to make the agreement consistent with the Act as
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required for execution by the Secretary on behalf of the United
States.

SECTION THREE. APPROVAL

A. The Naabik’iyati’ Committee of the Navajo Nation Council hereby
approves and accepts the revised Navajo Utah Water Rights
Settlement Agreement, attached hereto as Exhibit A.

B. The Naabik’'iyati’ Committee of the Navajo Nation Council hereby
authorizes the President of the Navajo Nation to execute the
revised Navajo Utah Water Rights Settlement Agreement and any
other documents necesgary or appropriate to effectuate the
purposes of this resolution.

CERTIFICATION

I, hereby certify that the foregoing resolution was duly considered
by the Naabik'’iyati’ Committee of the 24" Navajo Nation Council
at a duly called meeting in Window Rock, Navajo Nation (Arizona),
at which a guorum was present and that the same was passed by a
vote of 19 in Favor, and 00 Opposed, on this 26t day of May 2022.

<@Bera’ﬁe/ =@ on, Chairman

Naabik’iyati’ Committee

ﬂ%// 26, Zozz

ate

Motion: Honorable Daniel E. Tso
Second: Honorable Kee Allen Begay, Jr.

Chairman Seth Damon not voting
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NAVAJO NATION/STATE OF UTAH
WATER RIGHTS SETTLEMENT AGREEMENT

The State of Utah, Navajo Nation, and the United States of America, acting through
their respective representatives, agree to this Navajo Nation/State of Utah Water
Settlement Agreement as follows:

SECTION 1.0
PURPOSE

The Parties have reached this Agreement after government-to-government good
faith negotiations by the Navajo Nation, the State, the United States. Through this
Agreement, the Parties intend to recognize and protect the reserved Water Rights of the
Navajo Nation as described herein, and all those possessing Water Rights derived by or
through the Nation. The purpose of this Agreement is to remove the causes of present and
future controversy over the quantification, allocation, distribution, and use of all waters
derived by or through the Navajo Nation pursuant to any and all legal theories. The
Parties also intend to protect State Appropriative Water Rights, and to provide Navajo and
non-Indian citizens in the Upper Colorado River Basin in Utah with certainty regarding
Water Rights, water management, and administration that will allow them to plan their
futures.

SECTION 2.0
LEGAL BASIS FOR AGREEMENT
This Agreement is made in accordance with the Constitution and laws of the United

States and the State, and the treaties and laws of the Navajo Nation.
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NAVAJO NATION/STATE OF UTAH
WATER RIGHTS SETTLEMENT AGREEMENT

SECTION 3.0
DEFINITIONS
As used in this Agreement, these terms, when capitalized in this Agreement, shall
have the following meaning:
“AFY” means acre-feet per year.
“Act” means the Navajo-Utah Water Rights Settlement Act, § 1102, 134 Stat. 1182, 3224-
34, Pub. L. No. 116-260.
“Agreement” means this Settlement Agreement, including and incorporating Exhibit A, as
revised to make this Agreement consistent with the Act.
“Allotment” means a parcel of land—

(A)  Granted out of the public domain that is—

(i) located within the exterior boundaries of the Reservation; or

(i)  Bureau of Indian Affairs parcel number 792 634511 in San Juan County,
Utah consisting of 160 acres located in Township 418, Range 20E,
sections 11, 12 and 14, originally set aside by the United States for the
benefit of an individual identified in the allotting document as a Navajo

Indian; and

(B) held in trust by the United States—
(1) for the benefit of an individual, individuals, or an Indian Tribe other

than the Navajo Nation; or

(i)  inpart for the benefit of the Navajo Nation as of the enforceability date.
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WATER RIGHTS SETTLEMENT AGREEMENT

“Allottee” means an individual or Indian Tribe with a beneficial interest in an allotment
held in trust by United States.

“CFS” means cubic feet per second.

“Colorado River System” means that portion of the Colorado River and its tributaries
within the United States of America.

“Depletion” means the use of water that renders it no longer available because it has been
evaporated, transpired by plants, incorporated into products or crops, consumed by
people or livestock, consumed by industrial processes, or otherwise permanently
removed from the Upper Colorado River drainage.

“Divert” or “Diversion” means removing water from its natural course or location, or
controlling water in its natural course or location, by means of a control structure,
ditch, canal, flume, reservoir, pipeline, conduit, well, pump, or other structure or
device.

“Effective Date” means the date upon which this Agreement has been ratified by the Navajo
Nation, the State of Utah, and the United States.

“Enforceability Date” means the date on which the Secretary publishes in the Federal
Register the statement of findings described in Section 11.0 of this Agreement and
Section 11(g) of the Act.

“Existing and Developed” means that the owners of Water Rights have Diverted water and
put the water to beneficial use.

“General Stream Adjudication” means the adjudication pending, as of the date of enactment

of the Act, in the Seventh Judicial District in and for Grand County, State of Utah,
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commonly known as the “Southeastern Colorado River General Adjudication”, Civil
No. 810704477, conducted pursuant to State law.

“IHS” means the Indian Health Service within the United States Department of Health and
Human Services.

“Injury to Water Rights” means an interference with, diminution of, or deprivation of Water
Rights under Federal or State law, excluding injuries to water quality.

“Member” means any person who is a duly enrolled member of the Navajo Nation.

“Navajo Nation” means a body politic and Federally-recognized Indian nation, as published
on the list established under Section 104(a) of the Federally Recognized Indian
Tribes List Act of 1994 (25 U.S.C. 5131(a)), also known variously as the “Navajo
Nation,” the “Navajo Nation of Arizona, New Mexico, & Utah,” and the “Navajo
Nation of Indians,” and other similar names, and includes all bands of Navajo Indians
and chapters of the Navajo Nation and all divisions, agencies, officers, and agents
thereof.

“Navajo Water Development Projects” means projects for domestic municipal water supply,
including distribution infrastructure, and agricultural water conservation, to be
constructed, in whole or in part, using monies from the Navajo Water Development
Projects Account.

“Navajo Water Rights” means the Navajo Nation’s Water Rights in Utah described in this
Agreement and the Act,

“OM&R” means operation, maintenance, and replacement.

“Parties” means the Navajo Nation, State, and the United States.
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WATER RIGHTS SETTLEMENT AGREEMENT

“Place of Use” means the location where water is beneficially used.

“Point of Diversion” means the location where water is Diverted from a river, stream, well,
or other source of water.

“Purpose of Use” means the purpose for which water is beneficially used.

“Reclamation” means the Bureau of Reclamation within the United States Department of
the Interior.

“Reservation” means, for purposes of this Agreement and the Act, that part of the
Reservation of the Navajo Nation located within the boundaries of Utah and
established by:

Executive Order of May 17, 1884;

Executive Order 324A of May 15, 1905;

Act of March 1, 1933, Ch. 160, 47 Stat. 1418, 1419, as amended by Act of

May 17, 1968, Pub. L. 90-306, 82 Stat. 121;

Act of April 28, 1948, Ch. 238, 62 Stat. 203, 204;

Act of Sept. 7, 1949, Ch. 567, 63 Stat. 698; and

Act of Sept 2, 1958, Pub. L. 85-868, 72 Stat. 1686-1690;
as further depicted on the map attached hereto as Exhibit A, including any parcel of
land granted out of the public domain and held in trust by the United States entirely
for the benefit of the Navajo Nation as of the Enforceability Date.

“Secretary” means the Secretary of the United States Department of the Interior or a duly

authorized representative thereof.
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WATER RIGHTS SETTLEMENT AGREEMENT

“State” means the State of Utah and all officers, agents, departments, and political
subdivisions thereof,

“State Appropriative Water Rights” means a State appropriative Water Right or approved
water right application obtained pursuant to the laws of the State.

“State Engineer” means the State Engineer for the State as defined in Utah Code Ann.§ 73-
2-1(2004), as it may be amended.

“Store” means to artificially impound water under a Water Right’s respective priority date
for future use in accordance with the Right.

“United States” means the United States of America and all departments, agencies, bureaus,
officers, and agents thereof.

“United States Acting in Its Trust Capacity” means the United States acting for the benefit
of the Navajo Nation or for the benefit of Allottees.

“Water Right” or “Right” means aright under tribal, Federal, and State law to Divert, pump,
impound, Store, use or reuse water.

SECTION 4.0
QUANTIFICATION OF NAVAJO WATER RIGHTS

4.1 Navajo Nation Reserved Water Rights

4.1.1 Quantification. The Navajo Nation shall have the Right to use water from the
Colorado River System located within Utah and adjacent to or encompassed within the
boundaries of the Navajo Reservation resulting in Depletions not to exceed 81,500 AFY as

described in this Agreement and as confirmed in the decree entered by the General Stream
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Adjudication court. The Navajo Water Rights shall be held in trust by the United States for
the use and benefit of the Navajo Nation in accordance with this Agreement and the Act.

4.1.2 Diversion Rate. From the San Juan River located on or adjacent to the
Reservation, the Navajo Nation has the right to Divert and Store up to 435 CFS of water for
beneficial purposes resulting in total Depletions not to exceed 81,500 AFY. The Navajo
Nation shall have the right to Divert additional quantities of water so long as the Navajo
Nation can demonstrate that such additional Diversions do not impair any State
Appropriative Water Rights Existing and Developed prior to the date notice is provided
pursuant to Subsection 4.2.5 for the additional Diversion, and provided that such Diversions
do not exceed the Depletion limit established in Subsection 4.1.1. The Navajo Water Right
is a right to Divert direct flow only, and does not create a right for the Navajo Nation to
Divert water released from Navajo Reservoir storage absent compliance with Section 11 of
the Act of June 12, 1962, 76 Stat. 96. Groundwater withdrawals from any source and
Diversions from Lake Powell are not subject to the limitations established in this Subsection
4.1.2, however the Depletion limit established in Subsection 4.1.1 shall apply.

4.2 Navajo Water Rights Priority

4.2.1 Priorities. The priority date of the Navajo Water Rights will be as set forth
below:
Priority Date Allowable Depletion of
Water (Units: AFY)
Block 1 May 17, 1884 69,275

Block 2 May 15, 1905 4,480
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Block 3 March 1, 1933 3,670
Block 4 September 2, 1958 4,075
4.2.2 Subordination. Existing Navajo Water Rights identified by and quantified
pursuant to Subsection 4.5.4 shall not be subordinated and shall have a priority date
determined by the Executive Order establishing that part of the Reservation where water is
Diverted. As additional Navajo Water Rights described in Subsection 4.1 are developed
and put to beneficial use:

1) On tributaries north of the San Juan River draining from lands that are
not part of the Reservation in Utah, the development of Navajo Water Rights shall not
impair or interfere with State Appropriative Water Rights with a priority date prior to the
new use, and the Navajo Nation may not request a priority call on the tributary against such
Rights in order to satisfy the water requirements of the new Navajo uses;

i) On the San Juan River, the development of Navajo Water Rights shall
not impair or interfere with State Appropriative Water Rights Existing and Developed on
the Effective Date and the Navajo Nation may not request a priority call on the River against
such Rights in order to satisfy the water requirements of Navajo uses developed after the
Effective Date.

4.2.3 Physical Shortages. The subordination described in Subsection 4.2.2 will
apply when there are physical shortages to the supply of water available for use in the San
Juan River Basin in Utah. Physical shortages are shortages not attributable to Compact

curtailment as described in Subsection 4.2.4,
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4.2.4 Compact Curtailment. If the State is required to curtail its consumptive uses
because it is determined that the consumptive use of water in Utah from the Upper Colorado
River Basin exceeds the State’s Upper Colorado River Basin Compact Article III(a)
apportionment or if the Upper Colorado River Commission determines pursuant to Article
IV of the Upper Colorado River Basin Compact that the State must curtail its consumptive
uses of water for some period of t~ime to allow the Upper Basin to comply with Article III
of the Colorado River Compact, the subordination described in Subsections 4.2.2 and 4.2.3
shall not apply, and the State may curtail the consumptive uses of the Navajo Nation only
to the extent the Navajo Nation Diversions would require curtailment under a system of
priority administration.

4.2.5 Notice. To allow the State Engineer to track and account for general water
usage, as the Navajo Nation proposes to use water not put to use prior to the Effective Date,
it shall provide the State a written notice at least 90 days before the water is Diverted and
put to use. The notice shall denote the source of supply, Point of Diversion, proposed use
of the water, the period of time during the year when the water will be used, and other
related information about the proposed water use. The State Engineer shall place such
notice on its web page for informational purposes.

4.3  Beneficial Use

The Navajo Nation may use its Water Rights for any beneficial use permitted by
applicable Tribal, Federal, or State law, anywhere within Utah, subject to the terms of this

Agreement and the Act. After the water is Diverted from the source, the use shall not be
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subject to State law, regulation, or jurisdiction, except as set forth in this Section and in
Section 9.0, addressing off-Reservation uses.

4.4 Navajo Water Rights Not Subject to Loss

The Navajo Water Rights shall not be subject to loss by abandonment, forfeiture, or
non-use.

4.5  Accounting for Depletion

4.5.1 Accounting Methodology. The Depletions allowed for under this Agreement
derive from the water apportioned to the State under the Colorado River Agreement (1922),
the Upper Colorado River Compact (1948), and other existing laws governing the
administration of the Colorado River. Navajo Nation Depletions described in this
Agreement will be accounted for using the same methodology applied to all other
comparable uses within the Colorado River System in the State.

4.5.2 Out-of-State Deliveries. Any water Diverted in Utah by the Navajo Nation
and delivered across the Utah state line for consumptive use in another state will be
accounted for as Navajo Nation Depletions allocated for the Navajo Nation in the state
where the water is used. The right of the Navajo Nation to Divert water for consumptive
use in another state shall be subject to State Appropriative Water Rights with a priority date
prior to the date notice is provided pursuant to Subsection 4.2.5 for a new Navajo Nation
Diversion.

4.5.3 Reporting. All such uses and Depletions within the calendar year shall be
accounted for using sound engineering practices and reported annually to the State on or

before April 30 of the following year.
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4.5.4 Hydrographic Survey. The Parties shall complete a detailed hydrographic
survey of all historic and existing water uses on the Reservation and Allotments within four
years of the Enforceability Date. One million dollars has been authorized to be appropriated
to assist the United States with costs associated with completion of this task. The United
States shall be responsible to lead the survey effort and perform or contract for such survey.
The survey shall document all available water measurements and the Parties shall develop
Depletion estimates where actual measurements are not available.

4.53.5 Monitoring Diversions. All uses of water that have associated Depletions of
greater than 100 AFY shall be metered from the source where water is Diverted and records
of Diversions shall be kept by the Navajo Nation. All water Diverted and used for domestic
water purposes and supplying more than 25 families shall be metered and water use records
maintained. Such Diversion records shall be maintained in perpetuity and made available
to the State Engineer upon request.

4.5.6 Satisfaction of Allottee Rights. Depletions resulting from the use of water on
an Allotment shall be accounted for as a Depletion by the Navajo Nation for purposes of
Depletion accounting under this Agreement, including recognition of: any existing use on
an Allotment as of the date of enactment of the Act and as subsequently reflected in the
hydrographic survey report; reasonable domestic and stock water uses put into use on an
Allotment; and any Allotment Water Rights that may be decreed in the General Stream
Adjudication or other appropriate forum.

4.5.7 Satisfaction of On-Reservation State Appropriative Water Rights. Depletions

resulting from the use of water on the Reservation pursuant to State Appropriative Water
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Rights existing as of the date of enactment of the Act shall be accounted for as Depletions
by the Navajo Nation for purposes of Depletion accounting under this Agreement.

4.6 Development of Water Sources

The Navajo Nation may develop and use groundwater sources located on the
Reservation and surface water sources flowing through or adjacent to the Reservation.

4.7  Use of Water for Religious and Cultural Purposes

The Navajo Nation and its Members shall have the Right to withdraw water by
traditional methods from the streams and springs on the Reservation for religious and
cultural purposes. The Parties agree that such public uses are insignificant, shall not be part
of the Navajo Water Rights described in Subsection 4.1.1, and shall not be subject to the
subordination provisions of this Agreement.

SECTION 5.0
UTAH NAVAJO WATER DEVELOPMENT FUND

Consistent with the Act, this Agreement provides for the Navajo Utah Settlement
Trust Fund (Trust Fund). The Trust Fund shall consist of two accounts: the Navajo Water
Development Projects Account and the Navajo OM&R Account. This Agreement
contemplates a comprehensive approach to addressing Reservation water needs by
including costs for domestic and municipal water supply and distribution infrastructure and
agricultural water conservation. To allow the Navajo Nation flexibility in meeting the needs
of its people over time as both circumstances and technologies evolve, this Agreement uses
the costs to meet Reservation water needs determined in the studies referenced in Subsection

5.1 to establish the dollar amount of the Trust Fund. To help ensure that water supply
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systems constructed, in whole or in part, using monies from the Navajo Water Development
Projects Account can be successfully developed and transitioned to be user-supported
systems, this Agreement also includes a Navajo OM&R Account. The monies from these
funds is to be used only for the benefit of Members within the Reservation in Utah.

3.1  Investigations Supporting Utah Navajo Water Development Fund

Documents entitled “San Juan — Mexican Hat to Kayenta Regional Water Supply
Study” (June 2014), and “Draft San Juan — Mexican Hat to Kayenta Regional Water Supply
Report” (March 2015) prepared by Reclamation; “Navajo Utah Chapters Regional Water
Plans and Analysis of the Existing Public Water System Upgrade Project” (Phase 1:
Hydraulic Engineering Analysis and Capital Improvements Plan (May 2010); Phase 2:
Utah Chapters Water Plan (August 2010)), prepared by Brown and CaldweH; and the
“Navajo Nation/State of Utah Water Rights Settlement Projects: White Paper” (June 6,
2014), prepared by the Navajo Nation Department of Water Resources, describe the water
supply needs of the Reservation and propose a range of alternatives for addressing those
needs.

5.1.1. Water Supply. Regional systems providing water supply trunk lines were
determined to be the most cost effective means for meeting water demands. However, the
Parties acknowledge that there are a number of variables that are subject to change in the
future with the potential to affect the determination of which water delivery alternative is
most cost effective. The final design of any water supply system or project shall consist of
those components or features determined by the Navajo Nation to best meet the water supply

needs of the Reservation.
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5.1.2 Water Distribution. The Navajo Nation looked to the investigations
performed by the IHS to identify deficiencies in the Reservation water distribution system.
Costs in the Navajo Water Development Projects Account for a water distribution system
were derived from the costs associated with:

i) a capital improvement plan including, but not limited to,
approximately fifty short-term public water system upgrades as generally described in the
documents referenced in Subsection 5.1;

ii) a remote community water development plan to improve sanitation
facilities for rural homes and communities, which may include in-home sanitation facilities,
and including, but not limited to, approximately thirty projects on the IHS sanitation
deficiency list as generally described in the documents referenced in Subsection 5.1.

5.1.3 Agricultural Water Conservation and Management. The Navajo Nation
investigated methods for better managing and conserving water for agricultural uses on the
Reservation. The Navajo Water Development Projects Account includes costs for
improvements to avoid water shortages to approximately 2,400 acres of historically
irrigated Navajo lands. Practices to be implemented include sprinklers and drip irrigation
systems, land leveling, construction of wells, pipelines, pumping stations and storage,
stream bank stabilization, pasture seeding and management, and construction of fencing and
wind breaks. No more than $5 million (20148) of the Navajo Water Development Projects

Account shall be used for this purpose.
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3.2 Project Planning, Design and Construction

The Navajo Nation shall plan, design, and construct the water Diversion, delivery
and conservation features of the Utah Navajo Water Development Projects. The Navajo
Nation may enter into intergovernmental agreements with Federal or State agencies as
necessary or appropriate to implement this Section.

5.3 Project Review Team

Prior to beginning construction activities and upon the request of the Navajo Nation,
the Secretary, acting through the Commissioner of Reclamation, shall facilitate the
formation of a Project Review Team composed of representatives of: (a) the Navajo Nation;
(b) Reclamation, the Bureau of Indian Affairs, and/or IHS, as appropriate; and (c) the
State——

i) to review cost factors and budgets for construction, operation and
maintenance activities;

i1) to improve management of inherently governmental activities through
enhanced communication; and

iii)  to seek additional ways to reduce overall costs.

5.4  Project Funding

5.4.1 Federal Obligations. Consistent with subparagraph 1102(£)(1)(A) of the Act,
upon appropriation the Secretary shall deposit into the Navajo Water Development Projects
Account $198,300,000, which funds shall be retained until expended, withdrawn, or
reverted to the general fund of the Treasury of the United States. The amounts authorized

to be appropriated shall be increased or decreased, as appropriate, by such amounts as may
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be justified by reason of ordinary fluctuations in costs occurring after the date of enactment
of the Act as indicated by the Bureau of Reclamation Construction Cost Index—Composite
Trend. This adjustment process shall be repeated for each amount appropriated until the
total amount authorized, as adjusted, has been appropriated. The period of indexing
adjustment for any increment of funding shall end on the date on which the funds are
deposited into the Trust Fund. Funds deposited in the Navajo Water Development Projects
Account shall be used to plan, design, and construct the Navajo Water Development
Projects and for the conduct of related activities, including to comply with Federal
environmental laws,

5.4.2. State Cost Share. The State shall contribute a total of $8,000,000, payable to
the Secretary in installments in each of the three years following the execution of this
Agreement by the Secretary on behalf of the United States, for deposit into the Navajo Water
Development Projects Account.

5.5 Navajo Nation OM&R Trust Account

Consistent with subparagraph 1102(f)(1)(B) of the Act, upon appropriation the
Secretary shall deposit into the Navajo OM&R Account $11,100,000, which funds shall be
retained until expended, withdrawn, or reverted to the general fund of the Treasury of the
United States. The amounts authorized to be appropriated shall be increased or decreased,
as appropriate, by such amounts as may be justified by reason of ordinary fluctuations in
costs occurring after the date of enactment of the Act as indicated by the Bureau of
Reclamation Construction Cost Index—Composite Trend. This adjustment process shall

be repeated for each amount appropriated until the total amount authorized, as adjusted, has
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been appropriated. The period of indexing adjustment for any increment of funding shall
end on the date on which the funds are deposited into the Trust Fund. Funds deposited in
the Navajo OM&R Account may be used for the operation, maintenance, and replacement
of the Navajo Water Development Projects.
SECTION 6.0
RIGHTS OF MEMBERS AND ALLOTTEES

6.1 On-Reservation Uses

There are approximately 73 Allotments located within the Reservation. Any
entitlement to water of any Member, including any Allottee, including any water use
existing on an Allotment as of the date of enactment of the Act and as subsequently reflected
in the hydrographic survey report, reasonable domestic and stock water uses on an
Allotment, and any Allotment Water Rights decreed in the General Stream Adjudication or
other appropriate forum, for lands within the Reservation shall be satisfied out of the Navajo
Water Rights recognized in this Agreement. Nothing in this Agreement shall be deemed to
recognize or establish any right of a Member of the Navajo Nation to water on the
Reservation.

0.2 Off-Reservation Allotments

There is approximately 1 Allotment outside the Reservation in Utah. The Water
Rights of any Allottee for the Allotment located outside the boundaries of the Reservation
shall be satisfied out of the Navajo Water Rights recognized in this Agreement. The historic
and existing uses for the Allotment shall be reflected in the hydrographic survey prepared

pursuant to section 4.5.4 of this Agreement.
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6.3  Application of Navajo Nation Water Code

The entitlements and rights described in Subsections 6.1 and 6.2 shall be
administered pursuant to the Navajo Nation Water Code, 22 N.N.C. §§ 1101 et seq,
provided, however, that application of the Navajo Nation Water Code shall be consistent
with applicable Federal law and does not interfere with any water use existing on an
Allotment as of the date of enactment of the Act and as subsequently reflected in the
hydrographic survey report, reasonable domestic and stock water uses on an Allotment, or
any Allotment Water Rights decreed in the General Stream Adjudication or other
appropriate forum.

SECTION 7.0
STATE APPROPRIATIVE WATER RIGHTS ON RESERVATION

7.1 Identification of Existing On-Reservation State Appropriative Water Rights

There are approximately 54 State Appropriative Water Rights with a Place of Use
located on the Reservation. The Navajo Water Rights described in Subsection 4.1.1 include
all uses of water on the Reservation, including those State Appropriative Water Rights that
list as the Place of Use lands which are part of the Reservation. The Parties agree to work
cooperatively to identify all of the State Appropriative Water Rights with Places of Use on
the Reservation, and the State will provide such information from their records as may be
necessary to facilitate the management and reporting of uses of these Water Rights by the

Navajo Nation as further described in Section 4.5.
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7.2  Change to Off-Reservation Use

When any State Appropriative Water Right is moved pursuant to a change
application approved by the State Engineer from the Reservation to lands outside the
Reservation, only uses remaining on the Reservation will be counted as part of the Navajo
Water Rights described in Subsection 4.1.1.

7.3  New Applications to the State Engineer for On-Reservation Uses

After the Effective Date, the State Engineer will reject any application that seeks to
use water upon the Reservation; provided, however, that should a court of competent
jurisdiction finally determine that the Navajo Nation lacks jurisdiction to regulate water use
on non-Indian owned fee lands within the Reservation, the State Engineer may accept an
application to put water to use on such lands. Applications filed with the State Engineer
after the Effective Date that seek to Divert water on the Reservation for use outside the
Reservation will be approved by the State Engineer only on the condition that a permit is
also secured from the Navajo Nation for the Diversion and for conveyance works located
on the Reservation.

7.4  Permitting of On-Reservation Uses Pursuant to Navajo Law

Any person who has a State Appropriative Water Right on the Reservation may seek
to have the water use associated with that Right permitted pursuant to Navajo law, and the

State will not object to such a permit.

Page 19 of 40



NAVAJIO NATION / STATE OF UTAH
WATER RIGHTS SETTLEMENT AGREEMENT

SECTION 8.0
WATER ADMINISTRATION

8.1 Role of State Engineer

The State Engineer shall have authority, in cooperation with the Navajo Nation, to
monitor the Navajo Nation’s Diversion and use of water from the Upper Colorado River
Basin in Utah to ensure that the waters are being beneficially used in compliance with this
Agreement and the decree entered in the General Stream Adjudication, and shall have
authority to request the Navajo Nation to make any appropriate adjustments to its
Diversions as necessary to comply with the provisions of this Agreement and the proper
administration of Diversions from the Upper Colorado River Basin in Utah.

8.2 Role of Navajo Nation

The Navajo Nation shall have jurisdiction, authority, and responsibility to measure,
allocate, distribute, administer, regulate, and lease the use of the Navajo Water Rights
beginning at the Point of Diversion, subject to the terms and conditions set forth in this
Agreement and the Act. After water is Diverted from the source, use thereof shall not be

subject to State law, regulation, or jurisdiction, except as set forth in Section 4.0.

8.3 Change in Water Use

The Navajo Nation shall administer and regulate changes in the Point of Diversion,
Place of Use, Purpose of Use, and period of use of water uses located on the Reservation,
except for applications to move the Navajo Water Rights off the Reservation as set forth
in Section 9.0. The Navajo Nation shail provide information to the State Engineer

documenting any such changes in water use as provided in Subsection 4.2.5.
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SECTION 9.0

TRANSFERS OFF THE RESERVATION

9.1 Change Application Required

The Navajo Nation must apply for a change application consistent with State law
and secure the State Engineer’s approval prior to the Diversion or use of the Navajo Water
Rights outside the Reservation within Utah. An application for change, and any action
taken on any such application, affects only the Navajo Nation’s right to Divert and use
water off the Reservation and does not otherwise diminish, constrain, or negate such
Water Rights as confirmed in Subsection 4.3 of this Agreement.

9.2 Applicable Law

[f'the Navajo Nation elects to transfer any of its Navajo Water Rights off the
Reservation, during the period of use off the Reservation, such Water Rights shall be
subject to the same restrictions applicable to other Water Rights in the State of Utah.
Nothing in this Agreement shall constitute specific authority for the sale, exchange, lease,
use or other disposition of any Navajo Water Right outside of Utah.

9.3 Secretarial Approval

Any allocation, distribution, or lease of the Navajo Water Rights for off-
Reservation use is subject to the approval of the Secretary.
SECTION 10.0
ADMINISTRATION FOR COMPACT COMPLIANCE
The Navajo Nation and the United States agree that the State may administer in

priority Water Rights in the Southeastern Colorado River Basin in Utah, including the
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Navajo Water Rights, as may be necessary for the State to comply with its obligations
under interstate compacts and other applicable laws relating to the Colorado River.
SECTION 11.0
ENFORCEABILITY DATE AND CONDITIONS PRECEDENT

11.1 Secretary’s Statement of Findings

The Enforceability Date shall occur, and the waivers and release contained in
Section 12,0 of this Agreement shall become effective, as of the date the Secretary causes
to be published in the Federal Register a statement of findings that—

11.1.1 to the extent that this Agreement conflicts with the Act, this Agreement has
been revised to conform with the Act;

11.1.2 this Agreement, so revised, including waivers and releases of claims set
forth in Section 12.0 of this Agreement and Section 1102(h) of the Act, has been executed
by the Parties, including the United States;

11.1.3 Congress has fully appropriated, or the Secretary has provided from other
authorized sources, all funds agreed to in Subsections 4.54 and 5.5 of this Agreement and
Section 1102(f)(1) of the Act;

11.1.4 the State has enacted all necessary legislation and provided the funding
agreed to in Subsection 5.5 of this Agreement and described in Section 1102(H)(3) of the
Act; and

11.1.5 the court in the General Stream Adjudication has entered a final or

interlocutory decree that confirms the Navajo Water Rights consistent with this
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Agreement and the Act, and, with respect to the Navajo Water Rights, is final and
nonappealable.

11.2  Failure of Conditions

If the Secretary does not publish the statement of findings pursuant to Subsection
11.1 by October 31, 2030, or such later date as agreed to by the Parties under Section 11.3,
then: this Agreement, including waivers and releases of claims described in those
documents, shall no longer be effective; any funds that have been appropriated pursuant to
Section 1102(f) of the Act but not expended, including any investment earnings on funds
that have been appropriated pursuant to such subsection, shall immediately revert to the
general fund of the Treasury of the United States; and any funds contributed by the State
pursuant to Section 1102(f)(3) of the Act shall be returned immediately to the State.
11.3 Extension

The expiration date set forth in Subsection 11.2 may be extended if the Navajo
Nation, the State, and the United States (acting through the Secretary) agree that an
extension is reasonably necessary.

SECTION 12.0
WAIVERS AND RELEASES OF CLAIMS

12.1 Waiver and Release of Claims by the Navajo Nation and the United States

Acting in its Capacity as Trustee for the Navajo Nation

Subject to the retention of rights set forth in Subsection 12.4, in return for
confirmation of the Navajo Water Rights and other benefits set forth in this Agreement

and the Act, the Navajo Nation, on behalf of itself and the members of the Navajo Nation
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(other than members in their capacity as Allottees), and the United States, acting as trustee
for the Navajo Nation and members of the Navajo Nation (other than members in their
capacity as Allottees), waive and release—

12.1.1 all claims for Water Rights within Utah based on any and all legal theories
that the Navajo Nation or the United States Acting in Its Trust Capacity for the Navajo
Nation, asserted, or could have asserted, at any time in any proceeding, including to the
General Stream Adjudication, up to and including the Enforceability Date, except to the
extent that such rights are recognized in this Agreement and the Act; and

12.1.2 all claims for damages, losses, or Injury to Water Rights or claims of
interference with, Diversion, or taking of Water Rights (including claims for injury to
lands resulting from such damages, losses, injuries, interference with, Diversion, or taking
of Water Rights) within Utah against the State, or any person, entity, corporation, or
municipality, that accrued at any time up to and including the Enforceability Date.

12.2  Waiver and Release of Claims by the Navajo Nation Against the United States

The Navajo Nation, on behalf of itself (including in its capacity as Allottee) and its
members (other than members in their capacity as Allottees), waives and releases—

12.2.1 all claims the Navajo Nation may have against the United States relating in
any manner to claims for Water Rights in, or water of, Utah that the United States Acting
in Its Trust Capacity for the Navajo Nation asserted, or could have asserted, in any
proceeding, including the General Stream Adjudication;

12.2.2 all claims the Navajo Nation may have against the United States relating in

any manner to damages, losses, or injuries to water, Water Rights, land, or other resources
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due to loss of water or Water Rights (including damages, losses, or injuries to hunting,
fishing, gathering, or cultural rights due to loss of water or Water Rights; claims relating
to interference with, Diversion, or taking of water; or claims relating to failure to protect,
acquire, replace, or develop water or Water Rights) within Utah that first accrued at any
time up to and including the Enforceability Date;

12.2.3 all claims the Navajo Nation may have against the United States relating in
any manner to the litigation of claims relating to the Navajo Nation’s Water Rights in
proceedings in Utah; and

12.2.4 all claims the Navajo Nation may have against the United States relating in

any manner to the negotiation, execution, or adoption of this Agreement or the Act.

12.3 Waiver and Release of Claims by the State

Except as provided in Subsection 12.5, the State waives and releases any claims
that the State may have against the Navajo Nation, Allottees, and the United States Acting
in Its Trust Capacity, under Federal, State, or other law for:

12.3.1 Past and present claims for Injury to Water Rights resulting from the
Diversion or use of water on or for: the Reservation; Navajo trust land in Utah; Navajo
fee land in Utah; or Allotments, arising from time immemorial through the Enforceability
Date;

12.3.2 Claims for Injury to Water Rights arising after the Enforceability Date
resulting from the Diversion or use of water on or for: the Reservation; Navajo trust land
in Utah; Navajo fee land in Utah; or Allotments, in a manner not in violation of this

Agreement or applicable law; and
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12.3.3 Past, present, and future claims arising out of or related in any manner to the
negotiation or execution of this Agreement, or the negotiation or enactment of the Act.

12.4 Reservation of Rights and Retention of Claims by the Navajo Nation and

United States Acting in Its Trust Capacity

Notwithstanding the waivers and releases authorized in this section, the
Navajo Nation, and the United States Acting in Its Trust Capacity for the Navajo Nation,
retain—

12.4.1 all claims for injuries to and the enforcement of this Agreement and the final
or interlocutory decree entered in the General Stream Adjudication, through such legal
and equitable remedies as may be available in the decree court or the Federal District
Court for the District of Utah;

12.4.2 all rights to use and protect Water Rights acquired after the Enforceability
Date;

12.4.3 all claims relating to activities affecting the quality of water, including any
claims under the Comprehensive Environmental Response, Compensation, and Liability
Act of 1980 (42 U.S.C. 9601 et seq.) (including claims for damages to natural resources),
the Safe Drinking Water Act (42 U.S.C. 300f et seq.), and the Federal Water Pollution
Control Act (33 U.S.C. 1251 et seq.), the regulations implementing those Acts, and the
common law;

12.4.4 all claims for Water Rights, and claims for Injury to Water Rights, in States
other than the State of Utah;

12.4.5 all claims, including environmental claims, under any laws (including
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regulations and common law) relating to human health, safety, or the environment; and
12.4.6 all rights, remedies, privileges, immunities, and powers not specifically
waived and released pursuant to this Agreement and the Act.

12.5 Reservations of Rights and Retention of Claims by the State

Notwithstanding the waivers of claims and releases described in this Section, the
State shall retain any right to:

12.5.1 Assert claims for injuries to, and seek enforcement of, the State’s rights
under the Agreement in any State or Federal court of competent jurisdiction;

12.5.2 Assert claims for injury to and seek enforcement of the State’s rights under
the judgment and decree entered by the court in the Genera] Stream Adjudication, as
described in Subsection 11.1.5;

12.5.3 Assert past, present, and future claims to water that are subject to the
General Stream Adjudication or other applicable law, and that are not inconsistent with
the Agreement; and

12.5.4 Assert any claims for Injury to Water Rights not specifically waived herein.

12.5.5 Further, nothing in Subsection 12.3 shall preclude the State from taking any
action, including environmental actions, under any laws (including regulations and the
common law) relating to human health, safety, or the environment.

12.6 Effect
Nothing in this Agreement or the Act:
12.6.1 affects the ability of the United States acting in its sovereign capacity to take

actions authorized by law, including any laws relating to health, safety, or the
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environment, including the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980 (42 U.S.C. 9601 et seq.), the Safe Drinking Water Act (42 U.S.C.
300f et seq.), the Federal Water Pollution Control Act (33 U.S.C. 1251 et seq.), the Solid
Waste Disposal Act (42 U.S.C. 69015 et seq.), and the regulations implementing those
faws;
12.6.2 affects the ability of the United States to take actions in its capacity as
trustee for any other Indian Tribe or Allottee;
12.6.3 confers jurisdiction on any State court to—
12.6.3.1 interpret Federal law regarding health, safety, or the
environment or determine the duties of the United States or other parties pursuant
to such Federal law: and
12.6.3.2 conduct judicial review of Federal agency action; or
12.6.4 modifies, conflicts with, preempts, or otherwise affects—
12.6.4.1 the Boulder Canyon Project Act (43 U.S.C. 617 et seq.);
12.6.4.2 the Boulder Canyon Project Adjustment Act (43 U.S.C. 618 et
seq.);
12.6.4.3 the Act of April 11, 1956 (commonly known as the ‘“Colorado
River Storage Project Act’”) (43 U.S.C. 620 et seq.);
12.6.44 the Colorado River Basin Project Act (43 U.S.C. 1501 et seq.);
12.6.4.5 the Treaty between the United States of America and Mexico
respecting utilization of waters of the Colorado and Tijuana Rivers and of the Rio

Grande, signed at Washington February 3, 1944 (59 Stat. 1219);
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12.6.4.6 the Colorado River Compact of 1922, as approved by the
Presidential Proclamation of June 25, 1929 (46 Stat. 3000); and

12.6.4.7 the Upper Colorado River Basin Compact as consented to by
the Act of April 6, 1949 (63 Stat. 31, chapter 48).

12.7 Delay Not a Waiver

No delay or failure by any Party to exercise any right under this Agreement, and no
partial or single exercise of that right, shall constitute waiver of that or any other right,
unless expressly provided herein. No waiver by a Party under this Agreement shall affect
or alter the remainder of this Agreement, and each and every covenant, duty, and
condition hereof shall continue in full force and effect with respect to any other then
existing and subsequently occurring breach.

12.8 Claims Waived or Released

Nothing herein acknowledges the existence or validity of any claims that are being
waived or released.

12.9 Tolling of Claims

12.9.1 In General-—Each applicable period of limitation and time-based equitable
defense relating to a claim waived by the Navajo Nation described in this section shall be
tolled for the period beginning on the date of enactment of the Act and ending on the
Enforceability Date.

12.9.2 Effect of Section—Nothing in this section revives any claim or tolls any
period of limitation or time-based equitable defense that expired before the date of

enactment of the Act.
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12.9.3 Limitation—Nothing in this section precludes the tolling of any period of
limitations or any time-based equitable defense under any other applicable law.

12.10 Miscellaneous Provisions

12.10.1 Precedent—Nothing in this Agreement establishes any standard for the
quantification or litigation of Federal reserved Water Rights or any other Indian water
claims of any other Indian Tribe in any other judicial or administrative proceeding.

12.10.2 Other Indian Tribes—Nothing in this Agreement or the Act shall be
construed in any way to quantify or otherwise adversely affect the Water Rights, claims, or
entitlements to water of any Indian Tribe, band, or community, other than the Navajo
Nation.

12.11 Relation to Allottees

12.11.1 No Effect on Claims of Allottees—Nothing in this Agreement or the
Act shall affect the rights or claims of Allottees, or the United States Acting in Its Trust
Capacity for or on behalf of Allottees, for Water Rights or damages related to lands allotted
by the United States to Allottees, except as provided in subsection 1 102(d)(1)(B) of the Act.

12.11.2 Relationship of Decree to Allottees—Allottees, or the United States
Acting in Its Trust Capacity for Allottees, are not bound by any decree entered in the
General Stream Adjudication confirming the Navajo Water Rights and shall not be
precluded from making claims to Water Rights in the General Stream Adjudication.
Allottees, or the United States Acting in Its Trust Capacity for Allottees, may make claims
and such claims may be adjudicated as individual Water Rights in the General Stream

Adjudication.
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12.12 Antideficiency

The United States shall not be liable for any failure to carry out any obligation or
activity authorized by the Act (including any obligation or activity under this Settlement
Agreement) if adequate appropriations are not provided expressly by Congress to carry
out the purposes of the Act.

SECTION 13.0
ENFORCEMENT

13.1 Enforcement

For purposes of compelling compliance with the terms of this Agreement, the
United States’ sovereign immunity is waived to the extent provided by Federal law. For
purposes of compelling compliance with the terms of this Agreement, the State and the
Navajo Nation each waive the defense of sovereign immunity only as to claims brought by
any other Party to enforce the terms of this Agreement, including any defense under the
Eleventh Amendment to the United States Constitution. A Party’s claim that any other
Party, or its officials, are acting to impair or violate any right or privilege recognized in
this Agreement, shall be brought in the United States District Court for the District of
Utah. The Federal court jurisdiction provided for herein shall not be diminished by reason
of a related State court proceeding. While the primary responsibility for protecting and
preserving the Navajo Water Rights rests with the United States and the Navajo Nation,
the State, through the State Engineer, shall use its best efforts to see that the Navajo Water

Rights secured in this Agreement are protected from impairment; provided however, that
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nothing herein shall subject the State, its officers, or employees to a claim for monetary
damages in its efforts to so administer and protect the Navajo Water Rights.

13.2 Rights and Remedies

The Parties shall have all rights and remedies provided under applicable Federal or
State law for a breach or threatened breach of this Agreement; provided, however, that
because this Agreement is intended to supply water in perpetuity to the Navajo Nation in
lieu of the Water Rights claims that could have been filed by the United States Acting in
Its Trust Capacity on behalf of the Navajo Nation in the General Stream Adjudication,
termination of this Agreement for breach of this Agreement is not a permitted or
authorized right or remedy under this Agreement. These rights and remedies shall not be
mutually exclusive, and the exercise of one or more of these rights and remedies shall not
preclude the exercise of any other rights and remedies. Each Party confirms that damages
at law may be an inadequate remedy for the breach or threatened breach of any provision
hereof and the respective rights and obligations of the Parties hereunder shall be
enforceable by specific performance, injunction, or other equitable remedy. Subject to the
provisions of Subsection 13.1, nothing in this Agreement shall be construed to waive the
sovereign immunity of the United States, except as to the General Stream Adjudication

under the McCarran Amendment, 43 U.S.C. § 666.
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SECTION 14.0
RATIFICATION AND AMENDMENT
14.1 Ratification
The Parties shall take all appropriate actions necessary to implement this
Agreement. Upon the occurrence of the Enforceability Date, the terms of this Agreement
will have the force and effect of law and the Parties agree to adopt all statutes, regulations,
ordinances, and codes that are or may be necessary to harmonize the same with the terms

of this Agreement.

14.2 Amendments

Any amendments or modifications of this Agreement shall be binding only if
consistent with the Act and evidenced in writing and signed by each Party or the
authorized representative of each Party.

SECTION 15.0
EVIDENTIARY EFFECT OF NEGOTIATIONS

15.1 No Admission Against Interest

This Agreement has been arrived at in process of good faith negotiations for the
purpose of resolving legal disputes, including any pending litigation. All Parties agree
that no offers and/or compromises made in the course of this process shall be construed as
admissions against interests or be used in any legal proceeding other than ones for

approval, confirmation, interpretation, or enforcement of this Agreement.

Page 33 0of 40



NAVAJO NATION / STATE OF UTAH
WATER RIGHTS SETTLEMENT AGREEMENT

15.2 Voluntary Compromise

This Agreement is the result of a voluntary compromise settlement reached among
the Parties. Accordingly, no provision of this Agreement or its adoption as part of any
General Stream Adjudication shall be construed as altering or affecting the determination
of any issues relating to any other reserved Water Rights claims that may belong to other
Indian Tribes within or outside of Utah.

15.3 Construction and Effect

This Agreement is to be construed fairly and reasonably in its entirety. The Section
and Subsection titles used in this Agreement are for convenience only and shall not be
considered in the construction of this Agreement. Each of the Parties has been fully
represented in connection with the preparation of this Agreement and, as such, this
Agreement shall be neutrally interpreted and shall not be construed in favor of any Party
or against any Party.

SECTION 16.0
OBTAINING COURT DECREE
IN GENERAL STREAM ADJUDICATION

16.1 Proposed Determination of Rights

Upon ratification of this Agreement pursuant to Subsection 15.1 herein, this
Agreement, including Exhibit A, will be incorporated into a Proposed Determination of
Rights issued by the State Engineer in the General Stream Adjudication. The Parties will

cooperate to obtain an interlocutory decree covering the same.
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16.2 Joinder of the United States

The United States Acting in Its Trust Capacity consents to its joinder in that limited
capacity as a party in the General Stream Adjudication upon the ratification of this
Agreement and execution of this Agreement, as it may be amended to conform to the Act,
by the Secretary on behalf of the United States.

16.3 Binding Effect

If the Parties are unsuccessful in securing an interlocutory decree, this Agreement
shall remain binding upon the Parties until a final decree is issued in the General Stream
Adjudication covering the Navajo Water Rights as set forth in this Agreement and its
attachments or until this Agreement becomes null and void pursuant to Subsection 11.2.

SECTION 17.0
NECESSARY ACTS AND COOPERATION

17.1 Acts Necessary to Effectuate Agreement

The Parties shall do any act or thing and execute any and all instruments required
by this Agreement and which are necessary and proper to make effective the provisions of
this Agreement; provided, however, that the United States, shall not be required to do any
act or thing that is not authorized by law and for which funds have not been appropriated
by Congress; provided, further, that the State shall not be required to do any act or thing
that is not authorized by law and for which funds have not been appropriated by the State
legislature; and provided, further, that the Navajo Nation shall not be required to do any
act or thing that is not authorized by law and for which funds have not been appropriated

by the Navajo Nation Council.
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17.2 Application Necessary to Effectuate Agreement

The Parties shall not protest any application filed with the State Engineer in
furtherance of or as needed to effectuate the provisions of this Agreement.

17.3 Proposed Determinations Necessary to Effectuate Agreement

The Parties shall not file any objection or protest to any proposed determination(s)
that may be issued by the State Engineer in furtherance of or as needed to effectuate this
Agreement, except to the extent that such proposed determination(s) may be inconsistent
with this Agreement.

17.4 Proposed Judgment and Decree

The Parties shall not file any objection or protest to the proposed judgment and
decree described in Subsection 11.1.5 that is filed by stipulation of the Parties in the
General Stream Adjudication.,

17.5 [Filings in General Stream Adjudication

The Parties shall file in the General Stream Adjudication those documents required
to obtain a decree(s), pursuant to Utah Rule of Civil Procedure 54(b), that is final as to all
Parties to the General Stream Adjudication and from which no further appeals may be
taken, which confirms the State Engineer’s proposed determination.

SECTION 18.0
CONTINGENT ON APPROPRIATION OF FUNDS
The expenditure or advance of any money or the performance of any obligation by

the United States under this Agreement shall be contingent upon appropriation of funds
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therefore. No liability shall accrue to the United States or to any other Party in the event
that funds are not appropriated.
SECTION 19.0
OTHER PROVISIONS

19.1 Counterparts

This Agreement may be executed in counterparts, each of which shall be deemed
an original, and all of which together shall constitute one and the same Agreement.

19.2 Entire Agreement

This Agreement, including its Appendices, supersedes any prior understanding,
representation, or agreement of the Parties regarding the subject matter hereof,
19.3 Notices

Any notice to be given hereunder shall have been properly given when hand
delivered to the officer or manager designated in this Subsection, or when deposited in the
United States mail, certified or registered, postage prepaid, addressed as follows:

President

Navajo Nation

P.O. Box 9000

Window Rock, AZ 86515

Regional Director

Bureau of Reclamation

Upper Colorado Region

125 South State Street, Room 6107
Salt Lake City, UT 84138-1147

Executive Director

Utah Department of Natural Resources
P. O.Box 145610

Salt Lake City, UT 84114-5610
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19.4 Officials Not to Benefit

No member of or delegate to Congress or the Utah Legislature shall be admitted to
any share of this Agreement or to any benefit that may arise here from.

19.5 Persons Bound by Agreement

19.5.1 This Agreement shall be binding upon and inure to the benefit of the Parties
hereto and their respective employees, representatives, successors, and assigns.

19.5.2 The signature of each Party to this Agreement shall be non-revocable from
the date of the signature through the Enforceability Date of this Agreement.

19.6 No Benefit to Third Party

Except as expressly stated herein, this Agreement is not intended to be for the
benefit of any third party, and shall not be deemed to confer any rights or cause of action
upon any person or entity other than the Parties to this Agreement, nor create any

obligations of the Parties to third persons or entities.

Page 38 0of 40



NAVAJO NATION /STATE OF UTAH
WATER RIGHTS SETTLEMENT AGREEMENT

SECTION 20.0
SIGNATURE AUTHORITY
The undersigned representative of each Party to this Agreement certifies that he or
she is fully authorized to enter into the terms and conditions of this Agreement, to execute
it, and to bind the Party each person represents to this Agreement.

20.1 Navajo Nation

This Agreement is executed by the Navajo Nation, acting through its President and

its Attorney General.

20.2 United States

This Agreement is executed by the United States Acting in Its Trust Capacity,
acting through the Secretary.

20.3 State of Utah

This Agreement is executed by the State, acting through its Governor, or designee.
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IN WITNESS WHEREOF, the Parties have executed this Agreement dated on the day and

year first above written.

THE NAVAJO NATION
By:
Jonathan Nez, President
Date:
By:
Doreen Nanibaa McPaul, Attorney General
Date:
STATE OF UTAH
By:
Spencer J. Cox, Governor
Date:

UNITED STATES OF AMERICA

Deb Haaland, Secretary of the Interior

Date:
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EXHIBIT

CJA-T7-16

RESOLUTION OF THE
NAVAJO NATION COUNCIL

23" NAVAJO NATION COUNCIL -~ Second Year, 2016
AN ACTION

RELATING TO RESQURCES AND DEVELOPMENT COMMITTEE, AND
NAABIK’ IYATI’ COMMITTEE AND THE NAVAJC NATION COUNCIL; APPROVING
THE PROPOSED NAVAJO UTAH WATER RIGHTS SETTLEMENT AGREEMENT

BE IT ENACTED:
Section One. Findings

A. In recognition of T&67€i’'iind (water is 1life) the Navajo
Nation Council has determined that water is essential “to
provide for a permanent homeland for the Navajo People.”
22 N.N.C. § 1101.

B. Navajo communities in Utah have severe water infrastructure
deficiencies that impact the health, economy, and welfare
of the Navajo people, as recognized by the Navajo Nation
Department of Water Resources, Water Resource Development
Strategy for the Navajo Nation (July 2000} and the Bureau
of Reclamation, Draft Rural Water Supply Appraisal Report
{March 2015} .

C. The Resources and Development Committee of the Navajo
Nation Council, pursuant to 2 N.N.C. § 500(C), exercises
oversight authority over water to protect this resource for
the Navajo ©Nation and People, now and for future
generations.

D. The Naabik’iydti’ Committee of the Navajo Nation Council,
pursuant to 2 N.N.C. § 164(A)(9), reviews proposed

legislation which requires £final action by the Navajo
Nation Council.

E. The Navajo Nation Water Rights Commission was established
by the Navajo Nation Council “to ensure that the water
rights of the Navajo Nation are vigorously pursued,
effectively coordinated, and to enhance the communication
between all entities engaged in water rights efforts on
behalf of the Navajo Nation.” 2 N.N.C. § 1552.
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By Resolution IGRAP-60-3, the former Intergovernmental
Relations Committee of the Navajo Nation Council approved a
Memorandum of Agreement Between the Navajo Nation and the
State of Utah to Commence Discussions to Determine the
Water Rights of the Navajo Nation in Utah to determine if
the water rights claims of the Navajo Nation in Utah could
be resolved through a negotiated settlement rather than
through litigation. The Memorandum was executed by the
Navajo Nation and the State of Utah in August 2003, and the
two govereigns entered into settlement negotiations shortly
thereafter,

After numerous requests from the Navajo Nation and the
State of Utah, the Department of the Interior appointed a
Federal Indian Water Rights Negotiation Team in January
2013, to assist the Navajo Nation in settling its water
rights claims within the State of Utah.

Representatives of the Navajo Nation (including staff from
the Departments of Water Resources and Justice, together
with the Navaio Nation Water Rights Commission) and the
State of Utah  have reached agreement as to the
gquantification and settlement of the Navajo Nation's water
rights claims in the State of Utah, reflected in the
proposed Navajo Nation / State of Utah Water Rights
Settlement Agreement (December 14, 2015) (*Settlement
Agreement”}, attached as “Exhibit A.”

The proposed Settlement Agreement, if approved and ratified
by Congress, would recognize the water rights of the Navajo
Nation in Utah and provide funding for infrastructure
development, and members of the Navajo residing in the Utah
portion of the Navajo Nation, and the proposed Settlement
Agreement is summarized here:

a. Section 1.0 - Purxpose. The purpose of the Agreement
is to provide a permanent sgettlement of the water
rights of the Navajo Nation in the State of Utah and
to avoid future controversy over the quantification of
such rights,

b. Section 2.0 - Legal Basis for Agreement. This section
affirms that the Agreement is made in accordance with
the Constitution and laws of the United States and the
State, and the treaties and laws of the Navajo Nation,
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Section 3.0 - Definitions. This section defines key
terms to avoid future controversy concerning the
interpretation of the Agreement,

Section 4.0 - Quantification of Navajo Nation Water
Rights. This section describes and quantifies the
Navajo Nation’'s water rights, including:

i. the right to deplete a total of 81,500 acre-feet
from all water sources within the Upper Colorado
River Basin in Utah on the Navajo Nation,

ii. the right to divert and store up to 435 cubic
feet per second from the San Juan River, so long
as the annual depletion limit of 81,500 acre-feet
1s not exceeded,

iii. the right to unlimited diversions from
groundwater and from Lake Powell, so long as the
annual total depletion limit of 81,500 acre-feet
is not exceeded,

iv. the right to market or lease these water rights
to the same extent as other water rights holders
in Utah, and

v. the priority date for most of the water would be
May 17, 1884; however, the Navajo right would be
subordinated to existing uses but senior to any
non-Navajo use that wmay be developed in the
future. 1In other words, during times of physical
shortage of water in the river or itsg
tributaries, the Navajo Nation’s subordinated
right means it could not seek to curtail non-
Navajo rights existing as of the Enforceability
Date, but could seek to curtail all rights
developed thereafter. Nevertheless, this early
priority date protects Navajo water in Utah from
being cut off in the event that the State of Utah
is forced to curtail water uses throughout the
state in order to comply with its downstream
delivery obligations pursuant to  interstate
compacts,
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Section 5.0 - Utah Navajo Water Development Fund.
This section describes the obligation of the United
States to provide: {1} $198.3M (20148) for the purpose
of creating a trust fund for the construction of
various water development projects to meet the water
needs of Navajo communities in Utah and (2) to create
an Operation, Maintenance and Replacement (“OM&R”)
Trust Account in the amount of $11.1M (2014%) to help
defray the operation, waintenance and replacement
costs of the water development projects. The level of
funding was determined based on costs of projects
described in the “Navajo Nation/State of Utah Water
Rights Settlement Projects: White Paper” (June 6,
2014}, prepared by the Navajo Nation Department of
Water Resources; however, providing a fund will allow
the Nation the flexibility to meet these needs in the
most efficient manner and adapt to possible changes in
both the needs and technologies -to meet them in the
future,

Section 6.0 - Rights of Members and Allottees. This
section explains that the Agreement does not quantify
the rights of allottees but requires such rights to be
satisfied out of the rights of the Navajo Nation as
described in the Agreement,

Section 7.0 - Identification of Existing On-
Reservation State Appropriative Water Rights. This
section describes how existing state rights will be
converted into on-Reservation Navajo rights,

Section 8.0 - Water Administration. Thig section
describes how the Navajo Nation and the State of Utah
will administer the water rights undexr the Agreement,

Section 9.0 - Transfers Off the Reservation. This
gsection describes how the Navajo Nation can use its
water rights off of the Navajo Reservation, including
water marketing,

Section 10.0 - Administration for Compact Compliance.
This section describes how the State may administer,
in priority, water rights in the Southeastern Colorado
River Basin in Utah, where Navajo Utah lands are
located, £for purposes of complying with interstate
compacts relating to the Colorado River,
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k. Section 11.0 - Enforceability Date. This section
describes the conditions that must be met for the
Agreement to be final and enforceable,

1. Section 12.0 - Waivers and Releases of Claims. This
section describes the waivers that the Navajo Nation,
the State of Utah and the United States (the
“Parties”) must enter into in order for the Agreement
to be considered binding on the parties. Generally,
the waivers and releases require each Party to waive
claims concerning damages, losses or injuries to the
water rights of that Party and release the other
Parties from liability for any such claims. The
United States, as the trustee of tribal lands, has
required similar waiver and release provisions in all
recent Indian water xrights settlements approved by
Congress. The Navajo Nation Council understands that
upon the Enforceability Date, the Agreement becomes a
final, binding and permanent quantification of the
water rights of the Navajo Nation in the State of
Utah, and that the Navajo Nation cannot claim water
rights in addition to those described in the
Agreement, however, nothing in the Agreement prevents
the Nation from acquiring additional water rights by
purchase in the future. The Navajo Nation Council
further understands that the Navajo Nation will retain
all c¢laims relating to activities affecting the
quality of water, such as the Gold King Mine spill
that occurred in August of 2015,

m. Section 13.0 - Enforcement. This section describes
how the Agreement shall be enforced, including how
actions against the Parties to the Agreement, to
enforce the Agreement may be brought in federal court,
and reiterates that the Agreement is intended to
provide water in perpetuity to the Navajo Nation by
way of settlement in lieu of water rights claims that
could be asserted in the General Stream Adjudication,

n. Section 14.0 -~ Ratification and Amendment. This
section acknowledges that Congress must ratify the
Agreement and that the Parties must agree to any
amendments to the Agreement in writing,
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o. Section 15.0 - Evidentiary Effect of the Negotiations.
This section states that the Agreement was the result
of a good faith negotiation; therefore, no offers or
compromises made during the course of those
negotiations will be used in Court to interpret or
enforce the Agreement,

p- Section 16.0 - Obtaining Court Decree in General
Stream Adjudication. This section describes how the
rights of the Navajo Nation in the Agreement will be
incorporated intoc a final decree to be filed with the
court in the General Stream Adjudication,

qg. Section 17.0 - Necessary Acts and Cooperation. This
section commits the Parties to cooperate, including
the cooperation necessary to obtain a final binding
decree,

r. Section 18.0 -~ Contingent on the Appropriation of
Funds. This section clarifies that the performance of
any obligations of the United States under the
Agreement are contingent on the availability of funds.
The Navajo Nation Council understands that if Congress
does not appropriate the funds for the purposes
described in Section 5.0, the Enforceability Date
described in Section 11.0 will not occur and the
Agreement is not enforceable,

S. Section 19.0 =~ Other Provisions. This section
describes miscellaneous provisions such as the
addresses for notices to be sent pursuant to the
Agreement,

t. Section 20.0 -~ Signature Authority. This section
requires the signatories to the Agreement to be
authorized to bind the Party each person represents to
the Agreement.

The Navajo Nation Water Rights Commission, with technical
assistance from the Department of Water Resources, gave
numerous presentations on the Settlement Agreement in the
Utah portion of the Navajo Nation, including seven
chapters, and all seven chapters passed resolutions
endorsing the Settlement Agreement as follows:
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Red Mesa Chapter Resolution # RMC 006-0982115 Endorsing
the Proposed Navajo Nation/State of Utah Water Rights
Settlement Agreement (September 21, 2015), attached as
“Exhibit B” (internal attachments omitted),

Resolution of TeecNosPos Chapter TNPCH 10-032-015
Endorsing the Proposed Navajo Nation/State of Utah
Water Rights Settlement Agreement (October 5, 2015),
attached as “Exhibit ol {internal attachments
omitted),

Resolution of the Aneth Chapter ACOCT-16-005 Endorsing
the Proposed Navajo Nation/State of Utah Water Rights
Settlement Agreement (October 11, 2015), attached as
“Exhibit D* (internal attachments omitted),

Mexican Water Chapter Resolution MWCOCT14-032 Approve
to endorse the proposed Navajo Nation / State of Utah
water rights settlement agreement (October 14, 2015),
attached as “Exhibit B (internal attachments
omitted),

Resolution of Dennehots=o Chapter DCHOCT-06-2015
Endorsing the Proposed Navajo Nation / State of Utah
Water Rights Settlement Agreement October 15, 2015,
attached as “Exhibit o (internal attachments
cmitted},

Resolution of Oljato Chapter OLJ11-01-2015 Endorsing
the Proposed Navajo Nation / State of Utah Water
Rights Settlement Agreement- November 8, 2015, attached
as “Exhibit G” (internal attachments omitted),

Resolution of the Naatsis’aan (Navajo Mountain)
Chapter of the Navajo Nation Resolution No. NM11/009-
2016 Endorsing the Proposed Navajo Nation / State of
Utah Water Rights Settlement Agreement November 13,
2015, attached as “Exhibit H” (internal attachments
omitted) .

Navajo Nation Water Rights Commission has provided

periodic reports to the Navajo Utah Commission concerning
the status of those negotiations since the commencement of
negotiations with the State of Utah, by Resolution NUCNOV-
659~15 is attached as “Exhibit I.,7 (internal attachments
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omitted), the Navajo Utah Commission endorsed the
Settlement Agreement and encouraged the Navajo Nation
Council to expeditiously approve the Settlement Agreement.

L. On March 26, 2015, Utah Governor Herbert signed S.C.R. 2,
attached as “Exhibit J’, a concurrent resolution of the
Utah Legislature and Governor, which “declares support for
the negotiated settlement of federal reserved water rights
between the Navajo Nation and representatives of the state
of Utah.”

M. The presentations made by the Navajo Nation Water Rights
Commission to the public, to the chapters, and to the
Navajo Utah Commission were based on a July 17, 2015 draft
of the Settlement Agreement. Since the time of those
presentations, minor changes have been made to the
Settlement Agreement to clarify, but not change the terms
of the proposed settlement. Those changes are described in
the list attached as “BExhibit K.”

M. Consistent with the concept of T6’é&i’iina, the Navajo
Nation Council has determined that the proposed Settlement
Agreement is in the best interests of Navajo chapters in
Utah, the Navajo Pecple in Utah, and the Navajo Nation.

Section Two. Approving the Proposed Utah Water Rights Settlement
hgreement

The Navajo Nation Council hereby approves the proposed Navajo
Utah Water Rights Settlement Agreement in the form of or
substantially similar to the form of “Exhibit A” as attached,
and authorizes the President of the Navajo Nation to execute the
same.

Section Three, Procedures for Approving Changes in the
Settlement Agreement

In -the event changes are made to the Navajo Utah Water Rights
Settlement Agreement as a result of actions taken by Congress,
gsuch that the form of the Settlement Agreement is not
substantially similar to the Settlement Agreement attached as
“Exhibit A,” the Navajo Nation Council delegates to the
Naabik'iydti’ Committee the authority to approve the revised
settlement agreement, and authorizes the President of the Navajo
Nation to execute the same.
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CERTIFICATION

I hereby cextify that the foregoing resolution was duly
considered by the Navajo Nation Council at a duly called meeting
in Window Rock, Navajo Nation (Arizona) at which a gquorum was
present and that the same was passed by a vote of 13 in favor
and 7 opposed, this 26 day of January 2016.

R THA

LoRenzo Bates, Speakerx
Navajo Nation Council

Aed 2 =076

Date

Motion: Honorable Seth Damon
Second: Honorable Nathaniel Brown
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EXHIBIT

December 14, 2015 DRAFT

FOR SETTLEMENT DISCUSSION ONLY

THIS SETTLEMENT AGREEMENT HAS NOT BEEN FORMALLY APPROVED BY ANY OF THE
PARTIES.

THE UNITED STATES HAS NOT REVIEWED OR COMMENTED ON THE TERMS OF THE
AGREEMENT AND RESERVES ALL RIGHTS TO OBJECT TO OR PROPOSE CHANGES TO THE
AGREEMENT. Importantly, the United States has not agreed to any funding amounts or
projects as part of the settlement and is currently engaged in a technical review of the
settlement and has made no decisions concerning the settlement whatsoever.

1 NAVAJO NATION /STATE OF UTAH e
2 WATER RIGHTS SETTLEMENT AGREEMM
3 The State of Utah, Navajo Nation and the United States, ea/f" émerlca, acting through
4 their respective representatives, agree to this Navajo ng@ﬁ S’tﬁfe of Utah Water
5 Settlement Agreement as follows: : o
6 SECTION L{@;;%
7 PURPO&M
8 The Parties have reached this Agre/c;neﬁt ‘after government-to-government good
9 faith negotiations by the Navajo Nat;% d'the State. Through this Agreement, the
.10 Parties intend to recognize and go@%ﬁﬁe reserved Water Rights of the Navajo Nation as’
§ 11 described herein, and all those pﬁessmg Water Rights derived by or through the Nation.
| 12 The purpose of this Ageemept is to remove the causes of present and future controversy
13 over the quantlﬁcatlo “fllocatmn distribution, and use of all waters derived by or through
14 the Navajo Natidn pursuant to any and all legal theories. The Parties also intend to protect
15 State Appro‘ﬁjr{atwe Water Rights, and to provide Navajo and non-Indian citizens in the
16 Uppe/r;@o’lf é’zo River Basin in Utah with certainty regarding Water Rights, water
17 n}an% e;znt and administration that will allow them to plan theu' futures.
18 SECTION 2.0
19 LEGAL BASIS FOR AGREEMENT
20 This Agreement is made in accordance with the Constitution and laws of the United
21 States and the State, and the treaties and laws of the Navajo Nation.
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NAVAJO NATION / STATE OF UTAH

DRAFT WATER RIGHTS SETTLEMENT AGREEMENT
December 14, 2015

Page 2

SECTION 3.0
DEFINITIONS
As used in this Agreement, these terms, when capitalized in this Agreement, shall
have the following meaning:
“AFY” means acre-feet per year.
“Act” means the Navajo Nation/State of Utah Water Rights Settlement Act of 20

“Agreement” means this Setilement Agreement, including and incorporatin

j exhibits
hereto, and as it may be revised pursuant to the terms of this Settler%t Agreement.

“Allottee” means individual Members of the Navajo Nation for w fe United States

holds in trust title to an allotment. o

“Aliotment” means (i) a parcel of land located within Jthg%)fér_ior boundaries of the
Reservation; or (ii) Bureau of Indian Affairs parég%&ﬁ’gi)er 792 634511 in San Juan
County, Utah consisting of 160 acres lo ﬁjﬁeg%in Township 41S, Range 20E,
sections 11, 12 and 14, originally set asid@}‘*t%e United States for the benefit of an

individual identified in the allotting «
by the United States.

“CFS” means cubic feet per secon%z ?

“Colorado River System” méafisithat portion of the Colorado River and its tributaries
within the United %ta%s of America.

“Deplete” or “Depleﬁ@in’? means the use of water that renders it no longer available
becaus% ha€’been evaporated, transpired by plants, incorporated into products or
crop@eo%umed by people or livestock, consumed by industrial processes, or
ftﬁ??mfb’se permanently removed from the Upper Colorado River drainage.

%
“%ugs;f” or “Diversion” means removing water from its natural course or location, or

c:j controlling water in its natural course or location, by means of a control structure,

tent as a Navajo Indian and held in trust

ditch, canal, flume, reservoir, pipeline, conduit, well, pump, or other structure or
device.
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DRAFT WATER RIGHTS SETTLEMENT AGREEMENT
December 14, 2015
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“Effective Date” means the date upon which this Agreement has been ratified by both the
Navajo Nation and the State of Utah. : :

“Enforceability Date” means the date on which the Secretary publishes in the Federal
Register the statement of findings described in Section 11.0 of this Agreement.

“Existing and Developed” means that the owners of Water Rights have Diverte

and put the water to beneficial use. _ 7
“General Stream Adjudication” means the adjudication currently pendmg in Seventh
Judicial District in and for Grand County, State of Utah, comrr%ﬁjimown as the

Southeastern Colorado River General Adjudication, (% ﬁo 810704477,

conducted pursuant to State law. _
“IHS” means the Indian Health Service within the Umt;g S@ ﬁepartment of Health and

Human Services. "4{

(4

“Injuries to Water Rights” means the loss, depriva r diminution of Water Rights.

“Member” means any person who is a duly e member of the Navajo Nation.

%, %

“Navajo Natlon or “Nation” means a bo o“htlc and federally-recognized Indian nation
as prov1ded for in Section 10,£%2J«of the Federally Recognized Indian Tribes List

Act of 1994 (Public [gaw -454 108 Stat. 4791), 79 Federal Register 4748

‘.

(January 29, 2014)), ,alsoﬂﬁnown variously as the “Navajo Nation,” the “Navajo
Nation of Arizona, fﬁé\v Mexico & Utah,” and the “Navajo Nation of Indians” and

other similar gzges, and includes all bands of Navajo Indians and chapters of the

and all divisions, agencies, officers, and agents thereof.

“Utah Nav&lx’f ater Development Projects” means water supply, distribution and
cons é% n projects constructed pursuant to this Agreement

o

“Pa ies” means the Navajo Nation, State, and the United States.

* means operation, maintenance and replacement.

“Place of Use” means the location where water is beneficially used.

“Point of Diversion” means the location where water is Diverted from a river, stream,

well, or other source of water.




WO~ U o W e

NAVAIJO NATION / STATE OF UTAH

DRAFT WATER RIGHTS SETTLEMENT AGREEMENT
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“Purpose of Use” means the purpose for which water is beneficially used.

“Reclamation” means the Bureau of Reclamation within the United States Department of
the Interior. '

“Reservation” means, for purposes of this Agreement, that part of the Navajo Nation
Reservation located within the boundaries of Utah and established by

Executive Order of May 17, 1884.

Executive Order 324A of May 15, 1905:

Act of March 1, 1933, Ch. 160, 47 Stat. 1418, 1419;
Act of April 28, 1948, Ch. 238, 62 Stat. 203, 204;
Act of Sept. 7, 1949, Ch. 567, 63 Stat. 698: and :

Act of Sept 2. 1958, Pub. L. 85-868, 72 Stat. 1686-1690 asdedb Act of
May 17, 1968, Pub. L. 90-306, 82 Stat. 121; " :

as further depicted by the map attached hereto as xhlb,ﬁ%A’
“Secretary” means the Secretary of the United States

artmcnt of the Interior or a duly

authorized representative thereof.
“State” means the State of Utah and all ?%?érs agents, departments, and political
subdivisions thereof. %
“State Appropriative Water Rights”
a pursuant to the laws of the State.
Engineer for the State as defined in Utah Code
Annotated, Seggorgm ~2-1(2004), as it may be amended.
“Store” means to art:ﬁﬁc Ily impound water under a Water Right’s respective priority date

for ﬁlmré%se in accordance with the Right.

ins a State appropriative water right or approved
water right applicatien ob

“State Engineer” means ¢

“United f” means the United States of America and all departments, agencies,

of the Navajo Nation or for the benefit of Allottees.

“Water Right” or “Right” means a right under tribal, state and federal law to Divert,
pump, impound, Store, use or reuse water.
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SECTION 4.0
QUANTIFICATION OF NAVAJO NATION WATER RIGHTS

4.1 Navajo Nation Reserved Water Rights
4.1.1 Quantification. The Navajo Nation shall have the right to use water from
the Colorado River System located within Utah and adjacent to or encompassed withimthe

, “%
boundaries of the Navajo Reservation resulting in Depletlons not to exceed 81 5%9. X.

and benefit of the Navajo Nation.

4,1.2 Diversion Rate. From the San Juan River located «
Reservation, the Navajo Nation has the right to Divert and Sto;a@to 435 CFS of water
for beneficial purposes resulting in total Depletions not @,e%eed 81,500 AFY. The

Nation shall have the right to Divert additional quant; of water so long as the Nation

can demonstrate that such additional Diversions dgnot impair any State Appropriative
Water Rights Existing and Developed prior t@*& date notice is provided pursuant to
Subsection 4.2.5 for the additional Diversifiisdnd provided that such Diversions do not

exceed the Depietxon limit establlshg,&@g}subsection 4,1.1. Groundwater withdrawals

from any source and Diversions B Qﬁ’t Lake Powell are not subject to the limitations
established in this Subsection 4”@ however the Depletion limit established in Subsection
4.1.1 shall apply. é%

4.2 i

set forth b
Priority Date Allowable Depletion of
Water (Units: AFY)
Block 1 May 17, 1884 69,275
Block 2 May 15, 1905 4,480
Block 3 March 1, 1933 3,670
Block 4 September 2, 1958 4,075
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4.2.2 Subordination. Existing Navajo Nation Water Rights identified by and
quantified pursuant to Subsection 4.5.4 shall not be subordinated and shall have a priority
date détermined by the Executive Order establishing that part of the Reservation where
water is Diverted. As additional Navajo Nation Water nghts described in Subsection 4.1

are developed and put to beneficial use:
i) On tributaries north of the San Juan River arammg fro%ﬁﬁ&s i
are not part of the Reservation 1n Utah, the development of Navajo Natlon Watér R:ghts

at

shall not impair or interfere w1th State Appropriative Water Rights .» prlonty date
prior to the new use, and the Navajo Nation may not request a pnoml} 1 on the tributary
against such rights in order to satisfy the water requirements of gﬁﬁgw Navajo uses;
ii) On the San Juan River, the devel gglégtf o‘f Navajo Nation Water
Rights shall not impair or interfere w1th State Approﬁtétwe Water Rights Existing and
Developed on the Effective Date and the Navajo I)%hﬁﬂ may not request a priority call on
the River against such rights in order to satj Mﬁle water requirements of NavaJO uses
developed after the Effective Date. {’:{; »
4.2.3 Physical Shortages. %ﬁ%{ordmatlon described in Subsecuon 4.2.2 will
apply when there are physical ;hmﬁ@s to the supply of water available for use in the San
Juan River Basin in Utah. ghysiééi shortages are shortages not altributable to Compact

@secﬂom 424,

4.2.4 Compact
Y 4

curtailment as

tailment. If the State is required to curtail its consumptive uses
because it is «fe

tmined that the consumptive use of water in Utah from the Upper
Colorado er Basin exceeds the State’s Upper Colorado River Basin Compact Article
IIi(a) &gznment or if the Upper Colorado River Commission determines pursuant to

%?’*&IV of the Upper. Colorado River Basin Compact that the State must curtail its
confumptive uses of water for some period of time to allow the Upper Basin to comply

with Article III of the Colorado River Compact, the subordination described in
Subsections 4.2.2 and 4.2.3 shall not apply, and the State may curtail the consumptive
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uses of the Navajo Nation only to the extent the Navajo Nation Diversions would require
curtailment under a system of priority administration.

4.2.5 Notice. To allow the State Engineer to track and account for general water
usage, as the Nation places to use water not put to use prior to the Effective Date, it shall
provide the State a written notice at least 90 days before the water is Diverted aneL
use. The notice shall denote the source of supply, Point of Diversion, propooﬁ?fe"of e

water, the period of time during the year when the water will be used, and r related

information about the proposed water use. The State Engineer shall p ich notice on

its web page for informational purposes.
4.3 Beneficial Use %{ "‘}
The Navajo Nation may use its Water Rights foaanyﬁbeneﬁmal use permitted by

Tribal, federal or State law, anywhere within Uta.h the water is Diverted from the

source, the use shall not be subject to State iaw, {'égﬁ{atmn or jurisdiction, except as set

%

forth in this Section and in Section 9.0, addre oOff-Reservation uses.

"/ o

4.4 Water Rights Not Subject to Lossf
The Navajo Nation’s Water Bfgﬁts shall not be subject to loss by abandonment,

forfeiture or non-use. 7z
G

4.5 Accounting for Depletnon/

4.5.1 Accountj Methodology The Depletions allowed for under this
Agreement derive fro the water apportioned to the State under the Colorado River
Agreement (19%;), the Upper Colorado River Compact (1948) and other existing laws
governing admmlstratlon of the Colorado River. Navajo Depletions described in this
Agre gt? will be accounted for using the same methodology applied to all other
cgﬁlg&;fable uses within the Colorado River System in the State.

4.5.2 Out-of-State Deliveries. Any water Diverted in Utah and delivered across
the Utah state line for consumptive use in another state will be accounted for as Navajo

Nation Depletions allocated for the Navajo Nation in the state where the water is used.

The right of the Navajo Nation to Divert water for consumptive use in another state shall
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be subject to State Appropriative Water Rights with a priority date prior to the date notice
is provided pursuant to Subsection 4.2.5 for 2 new Navajo Nation Diversion.

4.5.3 Reporting. All such uses and Depletions within the calendar year shall be
accounted for using sound engineering practices and reported annually to the State on or
before April 30 of the following year. 6%%4:}%

4.5.4 Hydrographic Survey. The Parties shall complete a detailed q@aﬁpﬁic
survey of all historic and existing water uses on the Reservation within foufwazrs of the
Enforceability Date. The costs of preparing a hydrographic survey&i”%iﬁe 'amo.unt of
$1,000,000 shall be part of the federal obligation in this Agreemgﬂf{jf ﬁé Navajo Nation
shall be responsible to lead the survey effort and perform or cgqgé&t’for such survey. The
approach, and method to be used, shall be reviewed wi ({fg”aﬁbroved by the State and
the United States. The survey shail document all a;g/ga le water measurements and the
Parties shall develop Depletion estimates where %ﬁtﬁa’l measurements are not available.
The Navajo Nation shall report to the State aly as to the progress of the survey effort.

4.5.5 Monitoring Diversions. All/ %es"of water that have associated Depletions of
greater than 100 AFY shall be me@ggz om the source where water is Diverted and
records of Diversions shall bg;l;@?y the Nation. All water Diverted and used for

domestic water purposes an%‘;umﬁying more than 25 families shall be metered and water
use records maintainegd @c

¢ Engineer upon request.

Diversion records shall be maintained in perpetuity and
made available to the

4.6 Development of Water Sources

Tl)ggy Njgjvajo Nation may develop and use ground water sources located on the

P . .
Reservation and surface water sources flowing through or adjacent to the Reservation.

s, ATy

‘Wse of Water for Religious and Cultural Purposes
The Navajo Nation and its Members shall have the right to withdraw water by

traditional methods from the streams and springs on the Reservation for religious and

cultural purposes. The Parties agree that such public uses are insignificant, shall not be
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part of the Water Rights described in Subsection 4.1.1, and shall not be subject to the

subordination provisions of this Agreement.

. SECTION 5.0
UTAH NAVAJO WATER DEVELOPMENT FUND

This Agreement provides for the Utah Navajo Water Development Fu':}

Agreement contemplates a comprehensive approach to addressing Reser o water
needs by including costs for domestic and municipal water supply gwd% istribution
infrastructure and agricultural water conservation. To allow the Nava'@a’sion flexibility

in meeting the needs of its peopie over time as both circum

t&e&3 and technologies
evolve, this Agreement uses the costs to meet Reservation w; heeds determined in the
studies referenced in Subsection 5.1 to establish the s ’&z:'&mount of the Navajo Utah
Water Development Fund. To help ensure that wate?ggppiy systems constructed pursuant
to the Agreement can be successfully developép *@}"Iﬂ transitioned to be user-supported
systems, the Agreement also includes a Uta%v@ﬁa ajo OM&R Trust Account. The monies
from these funds is to be used only %\% enefit of Members within the Reservation in
5.1 Investigations Supporﬁﬁgjﬁ%h Navajo Water Development Fund

Documents entitled _&an Tuan — Mexican Hat to Kayenta Regional Water Supply
Study” (June 2014), ’éxéd""’«’-f)raﬁ San Juan — Mexican Hat to Kayenta Regional Water
Supply Repoﬂ;;;M@ych ?2015) prepared by Reclamation; “Navajo Utah Chapters Regional
Water Plans’;fand> “nalysis of the Existing Public Water System Upgrade Project” (Phase 1:
Hydrauliq;]j;fgineering Analysis and Capital Improvements Plan (May 2010); Phase 2:
Utahifw-ﬁaﬁters Water Plan (August 2010)), prepared by Brown and Caldwell; and the

4j0 Nation/State of Utah Water Rights Settlement Projects: White Paper” (June 6,

2014), prepared by the Navajo Nation Department of Water Resources, describe the water

supply needs of the Reservation and propose a range of alternatives for addressing those

needs.
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5.1.1. Water Supply. Regional systems providing water supply trunk lines were
determined to bé the most cost effective means for meeting water demands. However, the
Parties acknowledge that there are a number of variables that are subject to change in the
future with the potential to affect the determination of which water cielivery alternative is
fnost cost effective. The final design of any water supply system or project shall*%ej;%ist
of those components or features determined by the Nation to best meet the z@pﬁly
needs of the Reservation. This determination shall be made in consul a‘iufwith the
Secretary pursuant to Subsection 5.4. ‘ o

5.1.2 Water Distribution. The Navajo Nation looked - ﬁé investigations

performed by the IHS to identify deficiencies in the Reservatio;;; éﬁtgr distribution system.

Costs in the Utah Navajo Water Development Fund for a%@ér distribution system were

derived from the costs associated with: “

i) a  capital improvement including, but not limited to,

approximately fifty short-term public water ;Xs,g? upgrades as generally described in the
&,

S

water development plan to improve sanitation

documents referenced in Subsection 5.1;

ii)  aremote comng
facilities for rural homes angde Cgfmunities, which may include in-home sanitation
facilities, and. including, byt n&¢'limited to, approximately thirty projects on the IHS
sanitation deficiency lj @nerally described in the documents referenced in Subsection
X

5.13 A@icuiurai Water Conservation and Management. The Navajo Nation
investiga;eé:»;fieth:)ds for better managing and conserving water for agricultural uses on
the ; i ation. The Utah Navajo Water Development Fund includes costs for
i@ﬁ”ft;:\fements to avoid water shortages to approximately 2,400 acres of historically
irrigated Navajo lands. Practices to be implemeﬂted include sprinklers and drip irrigation

systems, land leveling, construction of wells, pipelines, pumping stations and storage,

stream bank stabilization, pasture seeding and management, and construction of fencing
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and wind breaks. No more than $5 million (2014$) of the Utah Navajo Water
Development Fund shall be used for this purpose.

5.2 Project Planning, Design and Construction

The Secretary, acting through the Commissioner of Reclamétion shall plan, design,
and construct the water diversion, delivery and conservation features of the Utah. Qlaggjo
Water Development Projects. The Secretary may enter into 1ntergovemment?ﬁ€1;;'f%ments
with other federal, state or Navajo Nation agencies as necessary or app;%nate to
implement this Section.

5.3 Lead Agency ﬂ;i%
Reclamation, or any agency with an 1ntergovemm@ﬁt§i‘ agreement with the

Secretary pursuant to subsection 5.2, shall serve as the leﬁ&jﬁ;‘%cy with respect to any
activity to plan, design and construct the water gigf ion, delivery and conservation
features of any Utah Navajo Water Development R{%G}ctft to be constructed by that agency.
5.4  Water Supply System Final Project Des*ixgi_x

/4"’

5.4.1. Design Review. Prior to ?gmhmg construction activities for any water

supply system constructed pUI'Slla.nt',{& "tfus Agreement, the Secretary shall review the
proposed design and perform value«éjigmeermg analyses.

5.4.2 Negotiation wgh the’ Navajo Nation. On the basis of the review described in
Subsection 5.4.1, the ﬁe{re,tary shall negotiate and reach agreement with the Navajo
Nation regarding appropnate changes to the final design so that the final design meets
applicable mdu‘éizgy standards, as well as changes, if any, that would allow the projects to
be construc aﬁ for the funding amounts made available pursuant to Subsection 5.5, and

1mpr/2V’ %cost-effecnveness of the projects.

s,

4.3 Project Management Committee. The Secretary shall facilitate the

forniation of a project management committee composed of representatives of: (a) the

Navajo Nation; (b) Reclamation, the Bureau of Indian Affairs, and/or IHS, as appropriate;
and (c) the State—
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i) to review cost factors and budgets for éonstructiori, operation and
mamtenance activities;

ii) to improve management of inherently governmental activities
through enhanced communication; and

iii)  to seek additional ways to reduce overall costs

5.5 Project Funding
§5.5.1 Federal Obligation. The total amount of obligations mc i

4 by the
Secretary to plan, design and construct the Utah Navajo Nation W nfDeveiopment
Projects shall not exceed $198,300,000, except that the total amou?gégﬁ 98,300,000 shall
be increased or decreased as appropnate based on ordinary ﬂ;{éyaﬂons from June 2014,
in construction cost 1ndlces apphcable to the types of ¢ %sﬁguon involved in the design
and construction of the Utah Navajo Water Developme

5.5.2. State Cost Share. The State shaﬂ% ibute $8 000,000, payable to the

Secretary in installments in each of the t ears followmg the execution of the

rojects

Agreement by the Secretary on behalf ihe kUmted States, for planning, design and
construction of the Utah Navajo Wa@ﬁ%&welopmcnt Projects.

5.53 Transfers to Navgajﬂ QJ,S{&R Trust Account. Monies made available for the
Utah Navajo Water Develop emr*fund but not used to construct water supply, distribution
and conservation proj }y at the discretion of the Navajo Nation, be transferred to the
Utah Navajo OM&R %st Account established by Subsection 5.6.
5.6 Navam/ﬁatmn OM&R Trust Account

%6}? ted States shall establish a trust account in the amount of $11,100,000,
inde; t{% June 2014 dollars in the Treasury of the United States for the operation,

nag” ifiehance, and replacement of any water supply system constructed pursuant to this
Agr ement.

5.7  Applicability of the Indian Self-Determination Act

5.7.1 Utah Navajo Water Development Projects Contractible. At the request of

the Navajo Nation, and in accordance with the Indian Self-Determination and Education
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Assistance Act (25 U.S.C. §§ 459 er seq,), the Secretary, or any other federal agency
engaged in planning, design or construction activities pursuént to an intergovernmental
agreement authorized by Subsection 5.2, shall enter into one or more agreements with the -
Navajo Nation to catry out the activities authorized by this Section.

5.7.2 Oversight Costs. Reclamation and the Navajo Nation shall negotx,a 4
cost of any oversight activities carried out by Reclamation for each agreemc}w '”3"
Section, provided that the total cost for that oversight shall not exceed four fezeént of the

total project costs.

5.8 Conveyance of Title to Utah Navajo Water Development ects

5.8.1 Project Completion. The Secretary shall convey/fde"tlfé Navajo Nation title
to any water supply system or project constructed p };;syém@ té this Agreement when

construction of each pro_;cct is complete and the pro_léef is operating and, if apphcablc

delivering potable water.
5.8.2 Limitation of Liability. Effecti gﬁf the date of the conveyance authorized

by Subsection 5.8.1, the United States shaf *-nﬁt be held liable by any court for damages

g&z

arising out of any act, omission, o nce relating to the facilities conveyed pursuant

to this Subsection, other than gﬂgl%s caused by any intentional act or act of negligence
committed by the United Stgtes; ’fé”; by employees or agents of the United States, prior to
the date of conveyancegs

5.8.3 OM&l; Cbligation of United States. The United States shall have no

obligation t%{é for the operation, maintenance, or replacement costs of any Utah Navajo

%
Water Devéelghbment Project beginning on the date on which—
Ve %;‘M i) title to the project is conveyed to the Navajo Nation; and

' ii)  the amounts required to be deposited in the Navajo OM&R Trust
Account pursuant to Subsection 5.6 have been deposited in that account.
5.8.4. Technical Assistance. The Secretary shall provide technical assistance to

prepare the Navajo Nation for operation of the Utah Navajo Water Development Projects,

including operation and management training.
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SECTION 6.0
RIGHTS OF MEMBERS AND ALLOTTEES
6.1 On-Reservation Uses
There are approximately 73 Allotments located within the Reservation. Any
entitlement to water of any Member, including any Allottee, for lands w1t§112:%the
Reservation shall be satisfied out of the Water Rights recognized in this A%ecmeﬁt
Nothing in this Agreement shall be deemed to recognize or establish arg { /g‘iﬁt of a

Member of the Navajo Nation to water on the Reservation.

6.2 Off-Reservation Allotments

There is approximately 1 Allotment outside the Reserv?ge,gﬂn Utah. The Water
Rights of any Allottee for an Allotment located outside the @ﬁ’d’aﬂcs of the Reservation
shall be satisfied out of the Water Rights recognized ufy Xgreement The historic and

existing uses for such Allotments shall be determi the Bureau of Indian Affairs and’
described in abstracts attached hereto as Exhlblt@
6.3  Application of Navajo Nation Wa{i ¥ dde

The entitlements and rlghts ?ﬁes%ﬁbed in Subsections 6.1 and 6.2 shall be
atmn Water Code, 22 N.NL.C. §§ 1101 et seq.

SECTION 7.0
STATE APPROPRIATIVE WATER
/, IGHTS ON RESERVATION

7.1 mentiﬂcatio% of ‘Existing On-Reservation State Appropriative Water Rights
There aé@%pproximately 54 State Appropriative Water Rights with a place of use

located %%éfé Navajo Reservation. The Navajo Nation Water Rights described in
Subs

administered pursuant to the N

1.1 include all uses of water on the Reservation, including those State

Aﬁ'? iative Water Rights that list as the place of use lands which are part of the
Resérvation. The Parties agree to work cooperatively to identify all of the State
Appropriative Water Rights with uses on the Reservation, and the State will provide such

information from their records as may be necessary to facilitate the management and
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reporting of uses of these Water Rights by the Navajo Nation as further described in

Section 4.5.

7.2  Change to Off-Reservation Use

When any State Appropriative Water Right is moved pursuant to-a change
application approved by the State Engineer from the Reservation to lands outsj €
Reservation, only uses remaining on the Reservation will be counted as part dﬁ%ih
Rights described in Subsection 4.1.1. {)

er

7.3  New Applications to the State Engineer for On-Reservation fé}
After the Effective Date, the State Engineer will reject any 9{;5@ation that seeks to

. . %
use water upon the Reservation; provided, however, that shqj’l’td

court of competent
jurisdiction finally determine that the Navajo Nation la &;jﬁﬁsaiction to regulate water

use on non-Indian owned fee lands within the Reseryaf’i’é:, the State Engineer may accept

w
an application to put water to use on such lm@f‘%pplications filed with the State

Engineer after the Effective Date that seel;{m?%fvert water on the Reservation for use
% > . .
outside the Reservation will be approvd@wﬂfe State Engineer only on the condition that

a permit is also secured from the o Nation for the Diversion and for conveyance

works located on the Reservati;:m/
(e

7.4  Permitting of On-Rqserva’fion Uses Pursuant to Navajo Law
Any person W%fas*a State Appropriative Water Right on the Reservation may

seek to have the water Wse associated with that right permitted pursuant to Navajo law, and

the State will néf object to such a permit.

kd

4 SECTION 8.0
v WATER ADMINISTRATION

-
%ﬁo‘le of Staie Engineer

The State Engineer shall have authority, in cooperation with the Navajo Nation, to
monitor the Navajo Nation’s Diversion and use of water from the Upper Colorado River

Basin in Utah to ensure that the waters are being beneficially used in compliance with this

Agreement and the decree, and shall have authority to request the Navajo Nation to make
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any appropriate adjustments to its Diversions as necessary to comply with the provisions
of this Agreement and the proper administration of diversions from the Upper Colorado
River Basin in Utah.
82 Role of Navajo Nation

The Navajo Nation shall have jlll‘lSdlCthn, authority and responsibility to measu%
dlstnbute, administer and regulate the use of the Navajo Nation’s Water Ragh;»bgi ﬁnmg
at the Point of Diversion, subject to the terms and conditions set forth in thIS &gxgement

After water is Diverted from the source, use thereof shall not be subjec e law,

regulation or jurisdiction, except as set forth in Section 4.0.
8.3 Change in Water Use

The Navajo Nation shall administer and regulatiéa@‘% i’ the Point of Diversion,
Place of Use, Purpose of Use, and period of use of wate

ses located on the Reservation,
except for applications to move the Navajo Nation; ter Rights off the Reservation as
set forth in Section 9.0. The Navajo Nation S /ﬂ’;ﬁrowde information to the State
Engineer documenting any such changes }?/}Wﬁer use as provided in Subsection 4.2.5.

sySEC‘fION 9.0
TRANSFEgs "OFF THE RESERVATION

9.1 Change Application Re’ d

The Nation must agpky’ for a change application consistent with State law and
secure the State Engingér’s gpproval prior to the Diversion or use of the Navajo Nation’s
Water Rights o }asxde’ the Reservation within Utah. An application for change, and any
action taken,iéa any such application, affects only the Nation’s right to Divert and use
water ,fté%@ Heservation and does not otherwise diminish, constrain or negate such Water
l%gh as conﬁrmed in Subsection 4.3 of this Agreement.
9. 3"'»,; Applicable Law

If the Navajo Nation elects to transfer any of its Water Rights off the Reservation,
during the period of use off the Reservation, such Water Rights shall be subject to the
same restrictions applicable to other Water Rights in the State of Utah. Nothing in this
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Agreement shall constitute specific authority for the sale, exchange, lease, use or other
disposition of any Navajo Nation Water Right outside of Utah.

SECTION 10.0
ADMINISTRATION FOR COMPACT COMPLIANCE

The Navajo Nation and the United States agree that the State may admmlster in
priority Water Rights in the Southeastern Colorado River Basin in Utah, mcludeWmé%
Rights of the Navajo Nation, as may be necessary for the State to comply witk

obligations under interstate compacts and other applicable laws relating t Colorado

River.

SECTION 11.0 -
ENFORCEABILITY DATE AND CONDITION

11.1 Secretary’s Statement of Findings
The Enforceability Date shall occur, and & aivers and release contained in

CEDENT

Section 12.0 of this Agreement shall become efﬁ: as of the date the Secretary causes
to be published in the Federal Register a st%;mcfi% of findings that—

11.1.1 to the extent that the w. Y
been revised to conform with the %" o
11.1.2 the Agreement, ggf?vlsed, including waivers and releases of claims set

forth in Section 12.0, has fm executed by the Parties, including the United States;

11.1.3 CongreSeghas fully appropriated, or the Secretary has provided from other
authorized sourees, #f1 funds agreed to in Subsections 4.54 and 5.5;
11. lghe tate has enacted all necessary legislation and provided the funding

agreed to bsection 5.5; and

"f“"l 5 the court has entered a judgment and decree confirming the water rights of
¥avajo Nation in the general stream adjudication pursuant to Utah Rule of Civil

Procedure 54(b), that confirms the water rights of the Navajo Nation and is final as to all

parties to the general stream adjudication and from which no further appeals may be




NAVAJO NATION / STATE OF UTAH
DRAFT WATER RIGHTS SETTLEMENT AGREEMENT
December 14, 2015
Page 18
1 taken, which the parties find is consistent in all material respects with the Agreement and
2 with the proposed judgment and decree agreed to by the parties tothe Agreement.
3 11.2  Failure of Conditions
4 If the Secretary does not publish the statement of findings pursuant to Subsection
5 11.1 by [date to be determined by agreement], then this Agreement shall be null an%%
6 11,3 Extension
7 The expiration date set forth in Subsection 11.2 may be extended if the
8 Nation, the State and the United States (acting through the Secretary) ag
9 extension is reasonably necessary.
10 SECTION 12.0
11 WAIVERS AND RELEASES OF CLAIMS &,
12 12.1 Waiver and Release of Claims by the Navaagﬁz‘t_;oif and the United States
13 Acting in its Capacity as Trustee for the I}Ig_gg
14 In return for recognition of the Navajo N%ﬂ s Water Rights, the Water Rights or
15 rights to use water of Allottees, and other befi set forth in this Agreement, and in
16 return for a waiver of claims by the Stg;fe%mst the Nation and the United States Acting
17 in Its Trust Capacity, the Natlon Umted States Acting in Its Trust Capacity hereby
18 waive and release:
19 12.1.1 All claims foredk ter Rights within the boundaries of Utah based on any and
20 all legal theories that éz ajo Nation, Allottees, or the United States Acting in Its Trust
21 Capacity, asse d of could have asserted, at any time in any proceeding, including but
22 not limited e pending proceedings in the General Stream Adjudication, up to and
23 includipg i {;forceabzhty Date, except to the extent that such Rights are recognized in
24 dré&ment;
25 fa} 12.1.2 All claims for damages, losses, or Injuries to Water Rights or claims of
26 interference with, Diversion, or taking of Water Rights (including but not limited to
27 claims for injury to lands resulting from such damages, losses, injuries, interference with,
28

Diversion, or taking of Water Rights) within Utah against the State, or ény person, entity,
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corporation or municipality, that accrued at any time up to and including the

Enforceability Date.

12,2 Waiver and Re'nease of Claims' the Navajo Nation Against the United States
The Navajo Nation waives and releases:

2

12.2.1 All claims the Navajo Nation may have against the United States relati%g}n
any manner to claims for Water Rights in or water of Utah that the United Sta J{Y?ng ‘m
Its Trust Capacity asserted, or could have asserted, in any proceeding, mcludmg,bji.lt not

limited to the pending proceedings in the General Stream Adjudlcatxon.

12.2.2 All claims the Navajo Nation may have against the Unjfee® States relating in

any manner to damages, losses, or injuries to water, Water Rl% ¢ d or other resources
due to loss of water or Water Rights (including but not li Lged:?o damages, losses, or
injuries to hunting, fishing, gathering or cultural rights (ﬁg to loss of water or Water
Rights; claims relating to interference with, D:versg:ﬁhﬁt taking of water; or claims
relating to failure to protect, acquire, replace, ) %}:ﬂ/eiop water or Water Rights) within
Utah that first accrued at any time up to a h?aé‘ludmg the Enforceability Date.

12.2.3 All claims the Navajo 1 __
any manner to the litigation of &x&;’qielating to the Nation’s Water Rights in proceedings
in Utah; and :

12.2.4 All clau};s
manner to the negonatlén, execution, or the adoption of this Agreement.

12.3 Wawer/ _gd ﬁe]ease of Claims by the State
Excepﬁs prov1ded in Subsection 12.5, the State waives and releases any claims

% ‘5’(;.,

that t}]é’zSt'ﬁ'/ te may have against the Navajo Nation, Allottees, and the United States Acting

iz

1n’ft§+fl“rust Capacity, under federal, State or other law for:

may have against the United States relating in

ation may have against the United States relating in any

12 3.1 Past and present claims for Injury to Water nghts resulting from the
Diversion or use of water on or for: the Reservation; Navajo trust iand in Utah; Navajo

fee land in Utah; or Allotments, arising from time immemorial through the Enforceability

Date;
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12.3.2 Claims for injury to Water Rights arising after the Enforceability Date
resulting from the Diversion or use of water on or for: the Reservation; Navajo trust land
in Utah; Navajo fee land in Utah; or Allotments, in a manner not in violation of this
Agreement or applicable law; and

12.3.3 Past, present and future claims arising out of or related in any mannep,,:t&@,f;ge
negotiation or execution of this Agreement, or the negotiation or enactment og,thg{égt ?
12.4 Reservation of Rights and Retention of Claims by the Navajo Natidn.ahd

£
A -

4

United States Acting in Its Trust Capacity

Notwithstanding the waivers and releases anthorized in thi

ement, the Navajo

Nation and the United States Acting in Ifs Trust Capacity retain{:%
12.4.1 All claims for the enforcement of this Agre n;gh 1 the final or

interlocutory decree entered in the General Stream Ang fcation, through such legal and

equitable remedies as may be available in the decrqg"cfﬁﬁrt or the Federal District Court for

the District of Utah; s

12.4.2 All rights to use and protec@ét%’r Rights acquired after the Enforceability
Date of this Agreement; %

12.4.3 All claims relating«t(fg;ﬁvities affecting the quality of water including but
not Jimited to any claims under th¢ Comprehensive Environmental Response,
Compensation, and Ligbil%ct, 42 U.8.C. §§ 4321 et seq. (including but not limited to
claims for damages tg f‘i{tural resources), the Safe Drinking Water Act, 42 U.S.C. §§ 300f
et seq., and the@:an Water Act, 33 U.S.C. §§ 1251 ef seq., and the regulations
irnpleme%%ﬁéihose Acts; and

{’}’:ﬁi{;ﬁAH rights, remedies, privileges, immunities, and powers not specifically
wiiVed-and released pursuant to this Agreement.
12.5° Reservations of Rights and Retention of Claims by the State

Notwithstanding the waivers of claims and releases described in this Section, the
State shall retain any right to:
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12.5.1 Assert claims for injuries to, and seek enforcement of, the State’s rights
under the Agreement in any State or Federal court of competent jurisdiction;

12.5.2 Assert claims for injury to and seek enforcement of the State’s rights under
the judgment and decree entered by the court in the General Stream Adjudication, as
described in Subsection 11.1.5; : %@}%

12.5.3 Assert past, present and future claims to water that are subject to brieral
Stream Adjudication or other applicable law, and that are not inconsistent wit%g
Agreement; and

12.5.5 Further, nothing in Subsection 12.3 shall preclude@?’é?tate from taking any

action, including environmental actions, under any law%ngl"}uﬁin?é’ regulations and the
i, e 4

g;?
12.5.4 Assert any claims for Injury to Water Rights not spe;;ﬁ/@fj waived herein.

common law) relating to human health, safety or th n@iﬁ?onment.
12.6 Effect of Section
Nothing in this Agreement—

12.6.1 Affects the ability of the Uni tates acting in its sovereign capacity to
take actions authorized by law, incl 7 laws relating to health, safety, or the
environment, including the Cop hsive Environmental Response, Compensation, and
Liability Act, 42 U.S.C.§§ 9%01 ef seq., the Safe Drinking Water Act, 42 U.S.C. §§ 300f
et seq., the Federal W@tcr?ﬁ;gﬂgﬁtior‘z Control Act, 33 U.S.C. §§ 1251 er seq., the Solid
Waste Disposal Act, 427%J.5.C. §§ 6901 et seq., the regulations implementing those laws,
and the commﬂ{éaw{

12 ég.?ééff:cts the ability of the United States to take actions acting in its capacity

r any other Indian tribe or allottee; or

Y

Wiy

42.6.3 Confers jurisdiction on any State court to:
i) interpret Federal law regarding health, safety, or the environment or

determine the duties of the United States or other parties pursuant to such Federal law; or

ii) conduct judicial review of Federal agency action.
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127 Delay Not a Waiver
No delay or failure by any Party to exercise any right under this Agreement, and no

partial or single exercise of that right, shall constitute waiver of that or any other right,

unless expressly provided herein. No waiver by a Party under this Agreement shall affect

or alter the remainder of this Agreement, and each and every covenant, duty, and
condition hereof shall continue in full force and effect with respect to any omguﬂ%ﬁ%

existing and subsequently occurring breach. L4

12.8 Claims Waived or Released 72,
Nothing herein acknowledges the existence or validity of at}y%éggims that are being

waived or released.

SECTION 13 0

13.1 Enforcement
For purposes of compelling compliance \@ the terms of this Agreement, each
Party waives the defense of sovereign immufil ‘only as to claims brought by any other
Party to enforce the terms of this Agmﬁm%gé 1nciudang any defense under the Eleventh
Amendment to the United States C@"ﬁtutlon A Party’s claim that any other Party, or its
officials are acting to impair o @atc any right or privilege recognized in this
Agreement, shall be broughif?n the United States District Court for the District of Utah.
The federal court jurisﬂf t?gg provided for herein shall not be diminished by reason of a
related State cgyft pl"c')ceedmg While the primary responsibility for protecting and
preserving %&Na%ajo Nation’s Water Rights rests with the United States and the Navajo
Nati%g,, %"Smte through the State Engineer, shall use its best efforts to see that the

atwn s Water Rights secured in this Agreement are protected from impairment;

pr ,tded however, that nothing herein shall subject the State, its officers, or employees to

a claim for monetary damages in its efforts to so administer and protect the Navajo
Nation’s Water Rights.
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13.2 Rights and Remedies

The Parties shall have all rights and remedies provided under applicable federal or
State law for a breach or threatened breach of this Agreement; provided, however, that
because this Agreement is intended to supply water in perpetuity to the Navajo Nation in

lieu of the Water Rights claims that could have been filed by the United States on bgi;xzzg
1

_of the Navajo Nation in the General Stream Adjudication, termination of this gxﬁe {
"y,

for breach of this Agreement is not a permitted or authorized right or remedy tnd€r this
Agreement. These rights and remedies shall not be mutually exclusive,%%’ffxe exercise
of one or more of these rights and remedies shall not preclude the ¢ @e of any other
rights and remedies. Each Party confirms that damages at law Qﬁ’éﬁ an inadequate
remedy for the breach or threatened breach of any prov%%ﬁj}eo‘f and the respective
rights and obligations of the Parties hereunder shall be énforceable by specific
performance, injunction, or other equitable remedy7 “8fibject to the provisions of
Subection 13.1, nothing in this Agreement shglki@%onstmed to waive the sovereign
immunity of the United States, except as @%’General Stream Adjudication under the

McCarran Amendment, 43 U.S.C. §6!

p SECTION 14.0
RAZIFICATION AND AMENDMENT

14.1 Ratification 4’// e

The Pa%s adknowledge that this Agreement must be ratified by Congress and the
Navajo Natijésp»ax?ﬂ the State shall use their best cooperative efforts to secure that
ratific i%c Parties shall take all appropriate actions necessary to implement this
Aﬁ”% 63”11% Upon the occurrence of the Enforceability Date, the terms of this Agreement
WMave the force and effect of law and the Parties agree to adopt all statutes, regulations,

ordinances, and codes that are or may be necessary to harmonize the same with the terms

of this Agreement.
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14.2 Amendments

Any amendments or modifications of this Agreement shall be binding only if
evidenced in writing and signed by each Party or the authorized representative of each
Party.

SECTION 15.0
EVIDENTIARY EFFECT OF NEGOTIATIONS

15.1 No Admission Against Interest
This Agreement has been arrived at in process of good faith negotiﬁsns for the

purpose of resolving legal disputes, including any pending litigation.' f;:%faﬁarties agree
that no offers and/or compromises made in the course of this prgp‘g?;}hall be construed as
admissions against interests or be used in any legal proceedingéﬁér than ones for
approval, confirmation, interpretation, or enforcement ﬁﬁ% greement.

e

15.2 Voluntary Compromise

This Agreement is the result of a voluntagigbmpromise seitlement reached among

the Parties. Accordingly, no provision of this g ement or its adoption as part of any
General Stream Adjudication shall be-éff)égﬁ]d as altering or affecting the determination
of any issues relating to any otl;gg ggéi&éd water rights claims that may belong to other
Indian tribes within or outsidf %f@'iah.

15.3 Construction and.

. £ s .
This Agreementfeé to be construed fairly and reasonably in its entirety. The Section
and Subsectio:}éiiesfused in this Agreement are for convenience only and shall not be
considered i the ¢onstruction of this Agreement. Each of the Parties has been fully

repres t%?in connection with the preparation of this Agreement and, as such, this

{\ ;’% ;eﬁﬁ"t shall be neutrally interpreted and shall not be construed in favor of any Party
or’ agﬁinst any Party.
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SECTION 16.0
OBTAINING COURT DECREE
IN GENERAL STREAM ADJUDICATION

16.1 Proposed Determination of Rights
Upon ratification of this Agreement pursuant to Subsection 15.1 herein, this

Agreement and its exhibits or attachments will be incorporated into a Proposed

% €
Determination of Rights issued by the State Engineer in the General Stream Afj eation,

The Parties will cooperate to obtain an interlocutory decree covering the s%f.
16.2 Joinder of the United States

The United States Acting in Its Trust Capacity consents to i¥pifider in that limited
capacity as a party in the General Stream Adjudication upon | cation of this
Agreement and execution of the Agreement, as it may %?ﬁ;g}ded to conform to the Act,
by the Secretary on behalf of the United States. e
16.3 Binding Effect £

If the Parties are unsuccessful in secgiﬁ”gzgg interlocutory decree, this Agreement

shall remain binding upon the Parties uxﬁ;%@?inal decree is issued in the General Stream
B
Adjudication covering the Navajo yﬁf@ s Water Rights as set forth in this Agreement

and its attachments or until ﬂle{ﬁg:éé’?ment becomes null and void pursuant to Subsection

e
11.2.

SECTION 17.0
AL CESSARY ACTS AND COOPERATION
17.1 Acts Ne’&ssarv to Effectuate Agreement

Tl},veﬁfaétiesx'shall do any act or thing and execute any and all instruments required
by th%s’ %%égfnent and which are necessary and proper to make effective the provisions of
t@ﬁ’?&gpeement; provided, however, that the United States, shall not be required to do any
ac?'ﬁ{thing that is not authorized by law and for which funds have not been appropriated
by Congress; provided, further, that the State shall not be required to do any act or thing

that is not authorized by law and for which funds have not been appropriated by the State

legislature; and provided, further, that the Navajo Nation shall not be required to do any
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act or thing that is not authorized by law and for which funds have not been appropriated
by the Navajo Nation Council.

17.2 Application Necessary to Effectuate Agreement
The Parties shall not protest any application filed with the State Engineer in

furtherance of or as needed to effectuate the provisions of this Agreement.

17.3 Proposed Determinations Necessary to Effectnate Agreement

The Parties shall not file any objection or protest to any proposed deter?

ation(s)
Lo .
that may be issued by the State Engineer in furtherance of or as needed to,&ffectuate this

Agreement, except to the extent that such proposed determination y be inconsistent

with this Agreement,.
17.4 Proposed Judgment and Decree % 3
The Parties shall not file any objection or proges{/ b proposed judgment and
decree described in Subsection 11.1.5 that is filed @“sﬁpulation of the Parties in the
General Stream Adjudication.”
17.5 Filings in General Stream Adjudicitié
The Parties shall file in the Geé‘é‘zgfgéream Adjudication those documents required
to obtain a decree(s), pursuant &L@T{ule of Civil Procedure 54(b), that is final as to all
Parties to the General Strear% A@%ication and from which no further appeals may be

taken, which conﬁnn%e{é}?e Engineer’s proposed determination.

SECTION 18.0
¢ CONTINGENT ON APPROPRIATION
OF FUNDS

T penditure or advance of any money or the performance of any obligation by

the Ufijted States under this Agreement shall be contingent upon appropriation of funds

refore. No liability shall accrue to the United States or to any other Party in the event
that funds are not appropriated.
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SECTION 19.0
OTHER PROVISIONS

19.1 Counterparts

This Agreement may be executed in counterparts, each of which shall be deemed
an original, and all of which together shall constitute one and the same Agreement.
19.2 Entire Agreement L

. . . . . K %ﬂr

This Agreement, including its Appendices, supersedes any prior undeé; ing,
representation, or agreement of the Parties regarding the subject matter he@

19.3 Notices

Any notice to be given hereunder shall have been prcperiy,,g;%n when hand

delivered to the officer or manager designated in this Subsect_,;ﬁg %r when deposited in the

United States mail, certified or registered, postage pre d’flressed as follows:
President |
Navajo Nation
P.O. Box 9000

Window Rock, AZ 86515

Regional Director

Bureau of Reclamation’ ’fj%
Upper Colorado Re {g

125 South State Stfegt, Room 6107
Salt Lake Cit ;.;JT 84138-1147

Executzé’/ h‘*e’ctor
Utah Dep&rtment of Natural Resources
P,0. Box 145610
/SaTbLake City, UT 84114-5610

i94 O cigls Not to Benefit

%

/ Mo.member of or delegate to Congress or the Utah Legislature shall be admitted to

are of this Agreement or to any benefit that may arise here from.

19.5 Persons Bound by Agsreement

19.5.1 This Agreement shall be binding upon and inure to the benefit of the Parties

hereto and their respective employees, representatives, successors, and assigns.
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1 19.5.2 The signature of each Party to this Agreement shall be non-revocable from
2 the date of the signature through the Enforceability Date of this Agreement,
3 19.6 No Benefit to Third Party
4 Except as expressly stated herein, this Agreement is not intended to be for the
5 benefit of any third party, and shall not be deemed to confer any rights or cause of a
6 upon any person or entity other than the Parties to this Agreement, nor create g&g%
7 obligations of the Parties to third persons or entities. %j
8 SECTION 20.0
9 SIGNATURE AUTHORITY :
10 The undersigned representative of each Party to this Agre;;@“t certifies that he or
11 she is fully authorized to enter into the terms and conditions o;ég Agreement, to execute
12
13 20.1 Navajo Nation
14 This Agreement is executed by the
15 its Attorney Genefal.
16 20.2 United States
17 This Agreement is executeddiy, the United States Acting in Its Trust Capacity,
18 acting through the Secretary.
19 20.3 State of Uiah
20
21

N
fav
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IN WITNESS WHEREOF, the Parties have executed this Agreement dated on the
day and year first above written.
THE NAVAJO NATION
By:
Its:
Date:
STATE OF UTAH
By:
Its:
Date:
UNITED STATES OF AMERICA
By:
Its:
Date:




- EXHIBIT

aabttise,
%r“i‘“ﬁ%a
-1 E PSR )\
: W? RED MESA CHAPTER
%Wj‘ Red Mesa, Navajo Nation

Resolution# RMC  006-892115

ENDORSING THE PROPQSED NAVAJQ WNATIONSTATE OF UTAH WATER RIGHTS
SETTLEMENT AGREEMENT.

WHEREAS:
1. The Red Mesa Chapter (Lichii’da’askani) is a duly recognized and certified chapter of the Navajo

Nation Government pursuant to 11 N.N.C, §10; and

2. The Navajo Nation Council has declared that water is essential “to provide for a permanent homeland
for the Navajo People,” 22 N.N.C. § 1101; and

3. Navajo communities in Utah, including Red Mesa Chapter, have severe water infrastructure deficiencies
that impact the health, economy, and welfare of the Navajo people, as recognized by the Navajo Nation

Department of Water Resources, Warer Resource Development Strategy for the Navajo Nation (July

2000) and the Bureau of Reclamation, Draft Rural Water Supply Appraisal Report (March 2015) ; and

4. In 2003, the Navajo Nation and the State of Utah entered into settlement negotiations pursuant to a

Memorandum of Understanding Between the Navajo Nation and the State of Utah to Commence

Discussions ta Determine the Water Rights of the Navajo Nation in Utah to determine if the water rights

claims of the Navajo Nation in Utah could be resoived through a negotiated settlement rather than

through litigation; and
5. Representatives of the Navajo Nation and the State of Utah have reached agreement as to the
quantification and settlernent of the Navajo Nation’s water rights claims in the State of Utah, reflected in

the proposed Navajo Nation/State of Utah Water Rights Settlement Agreement (July 17, 2015)

(“Settlement Agreement”), attached as Exhibit A; and

6. The Navajo Nation Water Rights Commission held public meetings at Red Mesa Chapter on June 9,

2014, and September 21, 2015, concerning the proposed Settlement Agreement; and

7. The proposed Settlement Agreement, if approved, would recognize the water rights of the Navajo

Nation in Utah and provide funding for infrastructure development; including

a) The right to depiete a total of 81,500 acre feet from all water sources within Upper Colorado River
Basin in Utah on the Navajo Nation;

b} The right to divert and store up to 435 cubic per second from the San Juan River, so long as the
annual depletion limit of 81,500 acre-feet is not exceeded;

¢) The right to unlimited diversions from ground water and from Lake Powell, so long as the annual
total depletion limit of 81,500 acre-feet is not exceeded;

d) The right to market or lease these water righis to the same extent as other water rights holders in
Utah;

e) A trust fund in the amount of $198.3M (2014%) for the purpose of funding the construction of
various water development projects to meet the water needs of Navajo communities in Utah. The
amount of the fund was determined based on costs of projects described in the “Navajo Nation/State
of Utah Water Rights Settlement Projects: White Paper” (June 6, 2014) (“White Paper™), prepared
by the Navajo Nation Department of Water Resources, attached as Exhibit B, however, providing a
fund will allow the Nation the flexibility to meet these needs in the most efficient manner and adapt
to possible changes in both the needs and technologies to meet them in the future;

f) A trust fund in the amount of $11.1M (20148) for the purpose of partially funding the operation,
maintenance and replacement costs of the various water development projects described in the
“White Paper” ; and

8. Red Mesa Chapter believes that the proposed Settlement Agreement is in the best interests of Red Mesa

Chapter, the Navajo People in Utah, and the Navajo Nation.




NOW THEREFORE BE IT RESOLVED THAT:

A. The Red Mesa Chapter hereby endorses the proposed Navajo/ State of Utah Water Rights Settlement
Agreement (July 17, 2015), attached as Exhibit A.

B. The Red Mesa Chapter urges the Navajo Nation Council to approve the proposed Nzvajo Nation/ State
of Utah Water Rights Settlement Agreement as expeditiously as possibie.

CERTIFICATION:
We hereby certify that the foregomg resolution was duly considered by the Red Mesa Chapter of the Northern
Agency at a duly called meeting in Red Mesa, Utah, Navajo Nation, at which a quorum was present and that
same passed by a vote of __48__ FAVORED, __ 00 _ OPPOSED, and __01__ ABSTAINED on this 21*
day of SEPTEMBER 2015.

Motioned by: ___Mr. Edward Tapaha Seconded by: __Mr. Floyd Tsinnijinnie
AL, ANeA o~
He}maﬁ Farley, President Doris J. ’I‘smn‘&mlm 1cé\l):§1dent S

_‘”_‘_’___,.b

Marlene Dee Ben, Secretary/Treasurer Davis Filfr7ﬂ, Council Delegate C




WHEREAS:

I. The TeecNosPos Chapter is a duly recognized and certified chapter of the Navajo Nation government
purswantto 11 N.N.C. 10; and

2. The TeecNosPos Chapter is part of the decision the Navajo Nation councii declared that water is g
essential “to provide for a permanent homeland for the Navajo people,
“22 N.N.C. 1101; and

3. The TeecNosPos Chapter is part of the Navajo community in Utah and have severe water
infrastructure deficiencies that impact the health, econoiny, and welfare of the Navajo people, as
recognized by Navajo Nation Department of Water Resources, Water Resource Development Strategy
Jor the Navajo Nation (July 2000) and the Bureau of Reclamation, Draft Rural Water Supply
Appraisal Report (March 2015); and

4. The TeecNosPos Chapter knows in 2003, the Navajo Nation and the State of Utah entered into
seltlement negotiations pursuant to a Memorandum of Understanding Between the Navajo Nation and
the State of Utah te Commence Discussion of Determine the Water Rights of the Navajo Nation in
Utah to determine if the water rights claims of the Navajo Nation in Utah could be resolved through
a negotiated settlement rather than through litigation; and

5. The TeecNosPos Chapter is aware of the representative of the Navajo Nation and the State of Utah
who have reached agreement as to the quantification and settlement of the Navajo Nation water rights
claims in the State of Utah, reflected in the proposed Navajo Nation/State of Utah Water Rights
Settlement Agreement (July 17, 2015) (“Settlement Agreement™), attached as Exhibit A; and

6. The TeccNosPos Chapter were informed of the Navajo Nation Water Rights Commission public
mecting concerming the proposed Settlement Agreement; and

7. The TeecNosPos Chapter is made aware of the proposed Settlement Agreement, if approved, would
recognize the water sights of the Navajo Nation in Utah and provide funding for infrastructure
development including:

.

h.

EXHIBIT

P. 0. Bex 106, Teer Hos Pos, Adzoga, Hovejo Hation BESH
Highroy 160 BIA School Road #3514 Chapter Goverpreegt Buliding
Telephane #928-656-3662 Facsimlle #928-656-3661
amownon OF TEECNOSPOS CHAPTER TNPCH 10-032-015

The right to deplete a total of 81,500 acre-feet from all water sources within the Upper
Colorado River Basin in Utah on the Navajo Nation;

The right to divert and store u to 435 cubic per second from the San Juan River, so long as
the annual deletion limit of 81, 500 acre feet is not exceeded;

The e d right 1o unlimited diversions from ground water and from Lake Powell, so long as
the annual total depletion limit of 81,500 acre-feet is not exceeded;




d. The right to market or lease these water rights to the same extent us other
water rights holders in Utal;

e. A trust fund in the amount of $198.3M (20143) for the purpose of funding the
construction of various water development projects to meet the water needs of
Navajo communities in Utah. The amount of the fund was determined hased
on costs of projects described in the “Navajo Nation/Utah Water Rights
Settlement Projects: White Paper” (June 06, 2014) (“White Paper), prepared
by the Navajo Nation Department of Water Resources, attached as Exhibit B,
however, providing a fund will allow the Nation the flexibility to meet these
needs in the most efficient manner and adapt to possible changes in both the
needs and technologies to meet them in the future; and

£ Atrust fund in the amount of $11.1M (20148$) for the purpose of partially

funding the operation, maintenance and replacement costs of the various
water development projects described in the White Paper; and

8. The TeecNosPos Chapter believes that the proposed Settlement Agreement is in the best
interests of TeecNosPos Chapter, the Navajo People in Utah, and the Navajo Nation.

NOWTHEREFORE BE IT RESOLVED THAT:
1. The TeecNosPos Chapter hereby respectfully endorsed Navajo Nation/State of Utah
Water Rights Settlement Agreement (July 17, 2015), attached as Exhibit A.

9. The TeecccNosPos Chapter urges the Navajo Nation Council to approve the proposed
Navajo Nation/State of Utah Water Rights Settlement Agreement us expeditiously as
possible.

CERTIFIC ATIONRN

We, hereby, certify, that the foregoing resolution was duly considered by the TeecNosPos
Chapter at a duly called Regular Chapter Meeting in TeecNosPos, Navajo Nation,
Arizona, at which a quorum was present and that same was passed by a vote of _25
infavor, 0 _opposed _02 __ abstain, on this 08th day of October, 2015; motioned by

Juanita Woodis __ ,seconded by_John MacDonald, Sr. .
S~
Alfréd L. Wpter President

Arnold Bitaly, hapterﬁ%

Verma Franc(c?; Chapter Sec./Treasurer g:/Md. Coun&rndggge_)




THE ANETH CHAPTER
ANETH, NAVAJO NATION (UTAK)

DaARRFLL, WILLIAMS PRESIDENT
Brir, TODACHENMIE VICE PRESIDENT
BrEnDA BROWN SECRETARYfTREASURER

RESOLUTION OF ACOCT-16-005
THE ANETH CHAPTER

ENDORSING THE PROPOSED NAVAJO NATION /STATE OF UTAH WATER RIGHTS
SETTLEMENT AGREEMENT

WHEREAS:

1. Pursuant to Navajo Tribal Council Resolution No. CMY-23-79, the Aneth Chapter is duly
certified and recognized as an official local unit of the Navajo Nation Government with all
duties, responsibilities, and authorities conferred according to 26 N.NN.C. § 1 ef seq. and has
the power and authority to enact plans and development goals that are in the best interest of
the community and to recommend, support, and approve community related projects); and

2. The Navajo Nation Council has declared that water is essential “to provide for a permanent
homeland for the Navajo People, “22 N.N.C. §1101; and

3. Navajo communities in Utah, including Ancth Chapter, have severe water infrastructure
deficiencies that impact the health, economy, and welfare of the Navajo people, as
recognized by the Navajo Nation Department of Water Resources, Water Resource
Development Strategy for the Navajo Nation (July 2000) and the Bureau of Reclamation,
Draft Rural Water Supply Appraisal Report (March 2015); and

4. In 2003, the Navajo Nation and the State of Utah entered into settlement negotiations
pursuant to a Memorandum of Understanding Between the Navajo Nation and the State of
Utah to Commence Discussions to Determine the Water Rights of the Navajo Nation in Utah
to determine if the water rights claims of the Navajo Nation in Utah could be resolved
through a negotiated settlement rather than through litigation; and

5. Representatives of the Navajo Nation and the State of Utah have reached agreement as to the
quantification and settlement of the Navajo Nation’s water rights claims in the State of Utah,
reflected in the proposed Navajo nation/State of Utah Water Rights Settlement Agreement
(July 17, 2015) (“Settlement Agreement), attached as Exhibit A; and

6. The Navajo Nation Water Rights Commission held a public meeting at Aneth Chapter on
September 23, 2015, concerning the proposed Settlement Agreement; and

7. The proposed Settlement Agreement, if approved, would recognize the water rights of the
Navajo Nation in Utah and provide funding for infrastructure development, including:

a. The right to deplete a total of 81,500 acre-feet from all water sources within the
Upper Colorado River Basin In Utah on the Navajo Nation,

Post Office Box 430 « Montezuma Creck, UT 84534 » Telephione: (435) 651-3525 « Fax: (435) 651-3560 « Email: ancth@navajochapters.org
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b. The right to divert and store up to 435 cubic per second from the San Juan River, so
long as the annual depletion limit of 81,500 acre-feet is not exceeded;

¢. The right to unlimited diversions from ground water and from Lake Powell, so long
as the annual total depletion limit of 81,500 acre-feet is not exceeded,

d. The right to market or leased these water rights to the same extent as other water
rights holders in Utah;

e. A trust fund in the amount of $198.3M (20143% for the purpose of funding the
construction of various water development projects to meet the water needs of Navajo
communities in Utah. The amount of the fund was determined based on costs of
projects described in the “Navajo Nation/State of Utah Water Rights Settlement
Projects: White Paper” (June 6, 2014) (“White Paper”), prepared by the Navajo
Nation Department of Water Resources, attached as Exhibit B, however, providing a
fund will allow the Nation the flexibility to meet these needs in the most efficient
manner and adapt to possible changes in both the needs and technologies to meet
them in the future; and

f The trust fund in the of $11.1M (20148) for the purpose of partially funding the
operation, maintenance and replacement costs of the various water development
projects described in the White Paper; and

g. Anecth Chapter believes that the proposed Seftlement Agreement is in the best
interests of Aneth Chapter, the Navajo People in Utah, and the Navajo Nation.

NOW, THREFORE BE IT RSOLVED THAT:

1. The Aneth Chapter hereby endorses, the proposed Navajo Nation /State of Utah Water
Rights Settlement Agreement (July 17, 2015), attached as Exhibit A.

2. The Aneth Chapter urges the Navajo Nation Council to approve the proposed Navajo
Nation /State of Utah Water Rights Settlernent Agreement as expeditiousty as possible.

CERTIFICATION
I hereby certify that this forgoing resolution was duly considered by the Aneth Chapter Membership

at a duly called meeting at which a quorum was present and that the same was passed with a vote of
14 in favor, 1 opposed and 2 absiained this 11th day of October, 2015.

D 1 iillams Rvesident
ANETH CHAPTER

Motioned by: Helen Archie
Seconded by: Harriett Lansing




\atbddg,

MEXICAN WATERCHAPT‘ER

. W Mesa TP#{ F‘ig HC 61 Box 38 * Teet Nos Pos, A288514 . {928) 429-0988
Mexmn ater Chapter . ~ MWCOCT

RESOLUTION OF MEXICAN WATER CI-EAPTER

Approve fo endorse the proposed Nayajo Nation / State of Utah water rights seftlement agreement
WHEREAS: '

1. Pursuant to 26 N.N.C., Section 102 (B}, which permlts Mexican Water Chapter to exercise local
govemance aurhontles contained within 26 N.N.C. Section 103, with the exception of land
administration authority pursuant to 26 N.N.C. Section (D) (1); and *

2. . Pursuant to 26 N.N.C., Section 3 (A) the Mexican water Chapter is a recognized certified Chapter of

. the Navajo Nafion govemment as listed at 11 N.N.C. part 1, section 10; and
Pursuant to CAP-34-98, the Navajo Nation Council adopted the Navajo Nahon Local Govemance Act

"Wﬁfﬁ%‘gﬁ &%@p Mexican Water Chapler resolution , the Mexican Water Chapter has approved its Five
.30 2 o ¥ Mainage) meﬁ’%{stem Policles and Procedures Manuals; and .
E}r& Pursuart® Resources and Development Committee certifying Mexlcan Water Chapter having met
Shag requrremeﬁt_su r 26 N.N.C. & 102 (A) on Febsuary 07, 2012; and
i%”:\g 5.« The Navaj &Nﬁi@r Council has declared that water is essential “lo provide for a permanent homeiand
'  forthe Navajo,@opie, 22N.N.C. § 1101; and
ﬁ‘& S Nava;o eomrggmtlas in Utah, including Mexican Water Chapter, have severe water infrastructure

ﬁﬂf.&x " defic crgp s,gfhat Impact the health, economy, and welfare of the Navajo pecple, as recognized by the

s m @ﬁgﬁj tion Department of Water Resources, Water Resource Development Strategy for the Navajo

(July 2000) and the Bureau of Reclamation, Draft Rural Water Supply Appraisal Report (March -

' 2015}, and
8. In 2003, the Navajo Nation and the State of Utah entered into settlement negotiations pursuant to a
Memorandum of Understanding Between the Navajo Nation and the State of Utah to Commence
~ Discussions fo Determine the Water Rights of the Navajo Nation in Utah to determine if the water rights
claims of the Navajo Nation in Utah could be resclved through a negotiated settlement rather than
through litigation; and
9. Representatives of the Navajo Natxon and the State of Utah have reached agreement as to the
quantification and setllement of the Navajo Nation's water rights claims in the State of Utah, reflected in
. the proposed Navajo Nation / State of Utah Water Rights Seftiement Agreement (July 17, 2015)
("Settlement Agreement”), attached as Exhibit A; and
10. The Navajo Nation Water Rights Commission held a public meetrng at Mexican Water Chapter
conceming the proposed Settlement Agreement; and
1. The proposed Setflement Agreement, if approved, would recognize the water rlghts of the Navajo
- Nation in Utah and provide funding for infrastructure development, including:
~a The right to depléte a total of 81,500 acre-feet fiom all water sources wnhm the Upper
Colorado River Basin in Utah on the Navajo Nation;
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Page 2

12.

13.

14,

1.

b. The right to divert and store up to 435 cubic per second from the San Juan River, so long as
_ the annual deplstion limit of 81,500 acre-feet is not exceeded;
. 6. The right to unlimited diversions from ground water and from Lake Powell, so long as the
annual total depletion limit of 81,500 acre-feet is not exceeded:;
d. The right to market or lease these water rights to the same extent as other water nghts holders
in Utah;
A trust in the amount of $198.3M (2014} for the purpose of funding the construction of various water
development projects to meet the water needs of Navajo communities in Utah. The amount of the fund
was determined based on costs of projects described In the "Navajo Nation/State of Utah Waler Rights
Settiement Projects:. White Paper” (June 6, 2014) ("White Paper’), prepared by the Navajo Nation

- Department of Water Resources, attached as Exhibit B, however, providing a fuind wil! allow the Nation
_ the flexibility to meet these needs in the most efficient manner and adapt o possible changes in both

the needs and technologies to meet them in the future; and

A trust fund in the amount of $11.1M (2014) for the purpose of partially funding the operation,
maintenance and replacement costs of the various water development projects described in the White
Paper; and

Mexlcan Water Chapter believes that the proposed Settlement Agreement is in the best interests of
Maxican Water Chapter, the Navajo People in Utah, and the Navajo Nation.

NOW THEREFORE IT BE RESOLVED THAT:

The Mexican Water Chapter hereby endorses thie proposed Navajo Natlon 1 State of Utah Water Rights
Settlement Agreement {July 17, 2015), altached as Exhibit A. _

The Mexican Water Chapter urges the Navajo Nation Councll to approve the proposed Navajo Nation /
State of Utah Water Rights Settlement Agreement as expeditiously as possible.

CERTIFICATION

We hereby ceriify that the foregoing resolution was duly considered at a duly called meeting at Mexican
Water Chapter, (Navajo Nation), Utah at which a quorum was present and that same was passed by a vote
of21 _In favor and _g¢ opposed, @2 _abstained on the 14th day of October 2015.

[N /Q:/ T

(/" Jerry Tgosie, President . ~ David L. John, Vice Pres;def’ t




EXHIBIT

DENNEHOTSO CHAPTER
Western Navajo Agency

P.O. Box 2301

Dennchotso, Arizona 86535
928.658:3300/3301

Fax: 928.658.3304

Frank C Yazzie Martha Littleman Nancy Tsusie | Nathamel Brown
President Vice-President Scmtaxyfl‘mmm Council Delegate

RESOLUTION OF DENNEHOTSO CHAPTER
DCHOCI‘»OG-ZGIS

ENDORSING THE PROPOSED | NAVAJ o NATION I STATE GF UTAH
WATER RIGHTS SETTLEMENT AGREEMENT

WHEREAS:

1. Dennehotso (Demmahooisoh) Chapteris a d'n}y nwgmaémﬁwﬁﬁﬁdchamei
the Navajo Nation government pursuant to 11 N.N.C.'§10; and-

2. The Navajo Nation Council has declared that-water is essential “to provide fora
permanent homeland for the Navajo People,” 22 N N C. § 1 lOl and

3. Navajo communiti¢s in Utah, including Dennchotso 'Chapte_r have severc ‘water
infrastructure deﬁclenmes that impact ¢ the heal!.h,'eco, C my;;and_welfare of the
Navajo people; as recognized by ¢ yajol €] e)

Resources, Water Resource Dey
2000) and the Bureau of: Reclamation, Draﬂ Ruml Water SuppIyAppraiml
Report (March 2015); and )

4. In 2003, the Navajo Nation and the State of Utah entered into settlement
negotiations pursuant to.a Memorandum of Understanding Between: theNavajo
Nation and the State of [ Utah to Commence Discussions th
Rights of the Navajo Nation in Utak to determine if the water righ
Navajo Nation in Utah could be resolved through a ‘Degotiated settlement rather
than through litigation; and

5. Representatives of the Navajo Nation and the State of Utah-have reached
agrecment as to the quantification and settlement of the. Navqio Nation’s-water
rights claims‘in the State of Utah, reflected in the proposed Navajo Nation / State
of Utah Water Rights Settlement Agreemcnt (July 17, 2015) (“Settlement
Agreement”), attached as Exhibit A; and

6. The Navajo Nation' Water Rights Commission held-a public meeting at
Dennehotso Chapter on October 15, 2015; concerning the proposed Seitlement
Agreement; and




DENNEHOTSO CHAPTER
Western Navajo Agency

P.O. Box 2301

Dennchotso, Arizona 86535
928.658.3300/3301

Fax; 928.658.3304

Frank C Yazzie Martha Litloman ~~ Nancy Tsosie  Nathanié! Brown

Prexident

Vice-President Secretary/Treasurer Council Delepate

The proposed Setilement Agreement, if approved, would recognize the water
rights of the Navajo Nation in Utah and provide funding for
infrastructare development, including:

a. The right o deplete a total of 81,500 acre-feet from all water sources
within the Upper Colorado River Basin in Utah on the Navajo Nation;

b. The right to divert and stora up to 435 cubic per secord from the San Juan
River, so iong as the annual depletion limit of 81,500 acre-feet is not
exceeded;

c. The right to unlimited diversions from ground water and from Lake
Powell, so long as the annusl total depletion limit of 81,500 acre-feet is
not exceeded;

d. The right to market or lease these water rights to the same extent as other
water rights holders in Utah;

e A trust fund in the amount of $198.3M (2014$) for the purpose of funding
the construction of various water development projects to meel the water
needs of Navajo communities in Utah, The amount of the fund was
determined based on costs of projects described in the “Navajo
Nation/State of Utah 'Water Rights Setilement Projects: White Paper”
(June 6, 2014) (“White Paper™), prepared by the Navajo Nation
Depariment of Water Resources, attached as Exhibit B, however,
providing a fund will allow the Nation the flexibility to meet these needs
in the most efficient manner and adapt to possible changes in both the
needs and technologies to meet them in the future; and

f A trust fund in the amount of $11.1M (2014$) for the purpose of partially
funding the operation, maintenance and replacement costs of the various
water development projects described in the White Paper; and

Dennehotso Chapter believes that the proposed Seftlement Agreement is in the
best interests of Dennehotso Chapter, the Navajo People in Utah, and the Navajo
Netion,




DENNEHOTSO CHAPTER

Western Navajo Agency
P.O. Box 2301

Dennehotso, Arizona 86535
928.658:3300/3301
Fax: 928.658.3304

Frank C Yazzie Martha Littleman Nancy Tsosie Nathaniel Bmvn;
President Vice-President Secretary/Treasurer Council Delegate

NOW THEREFORE BE IT RESOLVED THAT:

A,  The Dennehotso Chapter hereby endorses the proposed Navajo Nation / State of
Utah Water Rights Settlement Agreement (July 17, 2015), attached as Exhibit A.

B. The Dennehotso Chapter urges the Navajo Nation Council to approve the
proposed Navajo Nation / State of Utah 'Water Rights Settlement Agreement as
expeditiously as possible.

CERTIFICATION

I, hereby certify that the foregoing resolution was duly considered-at a duly called
meeting of the Dennehotso Chapter, Navajo Nation, at which a quorum was present and that the
same was passed by a vote of 25 in favor; () ‘opposed and 3 -abstained on this 15th day of
October, 2015.

Motion by: Andrew Tso
Second by: Chester V. Haskan

.

rfichotso Cha;iier -WNA
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James Adakaj, President

Albert Holiday, Vice President

LaNel Manand-Pamish;:Secretary/Troasurer
Shirles A.-Bedonta, CSC

. Herman Damels . 'chnm 1
nedict Damels Grazmg O‘fﬁcial_
AMS -

y Abrigo, '
Phona 435—727-5850 Fax: 5852

Oljato Chapter; PO 80X380455 Monmnenf V&’!ey. Utah 84533 :

RESOLUTION QF QLE ATG CWI‘ER :
Resolution No: :

ENDORSING :T@-s.PEOPosED..:NMAJO*MTI’(:EN? /STATE OF UTAH
WATER RIGHTS SETTLEMENT AGREEMENT

WHEREAS:

1. Oato {Ool jé&'td) Chapier is a duly recopnized and cenified chapier of the Navajo Nation
government pursuant to 11 NNLC, § 10; and

2. Water is essential “to provide for a permanent homeland for the Navajo Peoplé;”-iizzN;N;C.
§1101; and
3. Navajo communities in Utah, including Oljato Chapter, have severe water mfrashucture

deficiencies that impact the health, economy, and welfare of the Navajo people as’ recogmzed by the
Navajo Nation Department of Water Resources, Water Resource Developmenr Strategy for tke Navajo
Nation (July 2000) and the Bureau of Reclamation, Draft Rural Water Supply Appraisal Report (March
2015); and

4, In 2003, the Navajo Nation and the State of Utah entered into settlement negotiations
pursuant to a Memorandum of Understanding Between the Navajo Nation and the State of Utah 1o
Commence Discussions 1o Determine the Water Rights of the ‘Navajo Nation'in Utah to determine if the
water rights claims of the Navajo Nation in‘Utah could be resolved: through a negotiated settlenient: rather
than through litigation; and

5. Representatives of the Navajo Nation and the State of Utah have reached agreement as to
the quantification and settlement of the Navajo Nation’s: water rights claims in the State of Utah, reflected
in the proposed Navajo Nation / State of Utah Water Rights Settlement Agreement (July 17, 2015)
{(“Settlement Agreement™), attached as Exhibit A; and

6. The Navajo Nation Water Rights Commission'held a:public meeting at Oljato Chapter on
November 8, 2015, concerning the proposed-Settlement: Agreement ‘and

7. The proposed Settlement: Agreement is summiarized here

a Section 1.0 Purpose. ‘The purpose of the Agreement is to:provide 4 permaneént settlement of -
the water rights of the Navajo Nation in'the State of Utah and to:avoid futire controversy over thc
quantification of such rights.

b, Section 2.0 Legal Basis for Agreement. ‘This section affirms-that the Ag'ré'ement..-i_'s
made in accordance with the Constitution and laws of the United:States and the State, and'the
treaties and laws of the Navajo Nation.




c. Section 3.0 Definitions. This section defines key terms to avoid future controversy
concerning the interpretation of the Agreement.

d. Section 4.0 Quantification of Navajo Nation Water Rights. This section describes and
quantifies the Navajo Nation’s water rights, including:

i, the right to deplete a total of 81,500 acre-feet from ali water sources within the Upper
Colorado River Basin in Utah on the Navajo Nation;

ii, the right to divert and store up to 435 cubic per second from the San Juan River, so long as
the annual depletion limit of 81,500 acre-feet is not exceeded;

iii. the right to unlimited diversions from ground water and from Lake Powell, so long as the
annual total depletion limit of 81,500 acre-feet is not exceeded;

iv. the right to market or lease these water rights to the same extent as other water rights
holders in Utah; and

v. the priority date for most of the water would be May 17, 1884; however, the Navajo right
would be subordinated to existing uses but senior to any non-Navajo use that may be

developed in the future. In other words, during times of physical shortage of water in the
river ot the tributaries, the Navajo Nation’s subordinated right means it could not seek to
curtail non-Navajo rights existing as of the Enforceability Date, but could seek to curtail all
rights developed thereafter. Nevertheless, this early priotity date protects Navajo water in
Utah from being cut off in the event that the State of Utah is forced to curtail water uses
throughout the state in order to comply with its downstream delivery obligations pursuant to
interstate compacts.

e. Section 5.0 Utah Navajo Water Development Projects. This section describes the obligation
of the United States to provide: (1) $198.3M (20148) for the purpose of funding the construction of various
water development projects to meet the water needs of Navajo communities in Utah and (2) to create an
OM&R Trust Account in the amount of $11.1M (20148$) to help defray the operation, maintenance and
replacement costs of the water development projects. The level of funding was determined based on costs
of projects described in the “Navajo Nation/State of Utah Water Rights Settlement Projects: White Paper”
(June 6, 2014) (“White Paper™), prepared by the Navajo Nation Department of Water Resources, attached
as Exhibit B, however, providing a fund will allow the Nation the flexibility to meet these needs in the

most efficient manner and adapt to possible changes in both the needs and technologies to meet them in the
future.

£ Section 6.0 Rights of Members and Allottees. This section explains that the Agreement
does not purport to quantify the rights of allottees but requires such rights to be satisfied out of the rights of
the Navajo Nation as described in the Agreement.

g Section 7.0 ldentification of Existing On-Reservation State Appropriative Water Rights.
This section describes how existing state rights will be converted into on-Reservation Navajo rights.

h. Section 8.0 Water Administration. This section describes how the Navajo Nation and the
State of Utah will administer the water rights under the Agreement.

i. Section 9.0 Transfers Off the Reservation. This section describes how the Navajo Nation
can use its water rights off of the Navajo Reservation,




Je Section 10.0 Administration for Compact Comphance This section describes how the State
ey administer, in priority, water fghts inthe. Souﬁzeastern Colorado "Rwer Basinin Utah, Wwhere Navajo
Utah lands are located, for purposes of complymg with' mterstate compacis reIatmg to'the CoIorado River,

k. Section 11.0 Enforceability Date.: Thls secuon descnbcs the conditions that must’ be met for
the Agreement {o be final and enforceable.

L Section 12.0 Waivers and Releases of Claims. This section describes the waivers that the
Navajo Nation, the State of Utah and the United States (the “Parties”) must enter into in order for the
Agreement to be considered binding on the parties. Generally, the waivers and releases require.éach Party
to waive claims concerning damages, losses.or injuries: to the water rights of that Party and release the
other Parties from liability for any‘such claims, The Umted States, as'the trustee of tribal lands, has .
required similar waiver and release prov:sxons inall recent. [ndlan water; nghts settlements appmved by
Congress. Members of the Cljato Chapter unde‘tsmd Anat npon the Enforceabimy Drtte, the’ Agreement
becomes a final, binding and permanent quanhﬁcaﬁon of the water nghts of the Navajo Nanon inthe State
of Utah, and that the Navajo Nation cannot claim water rights in addition to‘those described in the
Agreement, however, nothing in the Agreement prevents the- Nation from acquiring additional water:rights
by purchase in the future. Members of the Oljato Chapter further understand that the Navajo Nation will
retain all claims relating to activities affecting the quality of water; such as the Gold King Mine: spall that
occurred in August of 2015,

m.  Section 13.0 Enforcement. This section describes how the- ‘Agreement shall be enforced,
including how actions against the Parties to the Agreement, 1o enforce the Agreement may be brought in
federal court.

n. Section 14.0 Capacities in Which Agreement is Executed. This section describes the
capacities of the persons signing the Agreement on behalf of the Parties.

0. Section 15.0 Ratification and Amendment; This section acknowledges that Congress must
ratify the Agreement and that the Parties must agree to any amendments to-the Agreement in writing;

p. Section 16.0 Evidentiary Effect of the Negotiations, This section states that the Agreement
was the result of a good faith negotiation; therefore, no offers or compromises made during the course of
those negotiations will be used in Court to interpret or enforce the :Agreement.

q. Section 17.0 Rights and Remedies, This section describes the rights and remedies of the
Parties to enforce the Agreement and reiterates that the Agreement isintended to provide water in
perpetuity to the Navajo Nation by way of settlement in lieu of water rights claims that could be asserted in
the General Stream Adjudication, '

L. Section 18.0 Obtaining Court Decree in'General Stream Adjudication. This section
describes how the rights of the Navajo Nation in the Agreement will-be incorporated into a final decree to
be filed with the court in the General: Stream Adjudication.

s. Section 19.0 Necessary Acts and Cooperation. This section commits the Parties to
cooperate, including the cooperation necessary to obtain a final: binding decree.

t. Section 20.0 Contingent on the Appropriation of Funds. This section clarifies that the
performance of any obligations of the United States under the Agreement are contingent on the availability-
of funds. Members of the Oljato Chapter understand that if funds are not available for the purposes
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described in Section 5.0, the Enforceability Date described in Section 11.0 will not oceur and the
Agreement is not enforceable.

u. Section 21.0 Other Provisions. This section describes miscellaneous provisions such as the
addresses for notices to be sent pursuant to the Agreement.

v. Section 22.0 Signature Authority, This section requires the signatories to the Agreernent to
be authorized to bind the Party each person represents to the Agreement.

8. The proposed Settlement Agreement, if approved, would recogaize the water rights of the Navajo
Nation in Utah and provide funding for infrastructure development, and members of the Oljato Chapter believe
that the proposed Settlement Agreement is in the best interests of Oljato Chapter, the Navajo People in Utah, and
the Navajo Nation.

NOW THEREFORE BE IT RESOLVED THAT:

A, The Oljato Chapter hereby endorses the proposed Navajo Nation / State of Utah Water
Rights Settlement Agreement (July 17, 2015), attached as Exhibit A.

B. The Oljato Chapter urges the Navajo Nation Council to approve the proposed Navajo
Nation / State of Utah Water Rights Settlement Agreement as expeditiously as possible,

CERTIFICATION

! 1, hereby certify that the foregoing resolution was duly considered at a duly called meeting of the Oljato
Chapter, Navajo Nation, at which & quorum was present and that the same was passed by a vote of 2 2 in favor;
_{_-opposedand __¢D abstained on this 8 day of NOVEMBER 2015.

2nd Motion: Si h iriee 596{6714 Irﬂ
S VS

James Adakai, President _ Albert Holiday, Vice President

LaNell'Menard-Parriéh, Secretary/T reésurer Benedict Daniels, Grazing Officer

1* Motion: N&/W l/!
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WORNTAY

P ,’ RN
--'..'Ejio X a Jamie R. Holgat
e - \\\ .%”- I 'ei‘e»;msid:mga ¢
=] Ella Jewn Badoni

5 Secretary/Treasurer

T RESQLUTION OF THE Lacile S

. ”ﬁ Nastsis’aan (NAVAJO MOUNT AIN} ucHle 5. Krm.!se

i sumnn®  CHAPTER OF THE NAVAJO NATION ambeg e

Herman Danfels, Jr.

RESOULUTION NO: Mﬂ@ Council Delegare

ENDORSING THE PROPOSED NAVAJO NATION / STATE OF UTAH
WATER RIGHTS SETTLEMENT AGREEMENT

WHEREAS:

1. Pursuant to 26 N.N.C,, Section 3 (A), the Navajo Mountain Chapter is a duly recognized
certified Chapter of the Navajo Nation Government, as listed at 11 N. N. N., Part 1,
Section 10; and

2. The Navajo Mountain Chapter is a recognized Chapter of the Navajo Nation government,
vested with authority and responsibilities consider and take actions on matters of local
concern that are in the best interest of the health, safety, and welfare of its chapter
members and residents; and

3. Navajo Mountain (Naatsis'dédn) Chapter is a duly recognized and certified chapter of the
Navajo Nation government pursuant to 11 N.N.C. § 10; and

4. Water is essential *“to provide for a permanent homeland for the Navajo People,” 22
N.N.C. § 1101; and

5. Navajo communities in Utah, including Navajo Mountain Chapter, have severe water
infrastructure deficiencies that impact the health, economy, and welfare of the Navajo
people, as recognized by the Navajo Nation Department of Water Resources, Water
Resource Development Strategy for the Navajo Nation (July 2000) and the Bureau of
Reclamation, Draft Rural Water Supply Appraisal Report (March 2015); and

6. In 2003, the Navajo Nation and the State of Utah entered into settlement negotiations
pursuant to a Memorandum of Understanding Between the Navajo Nation and the State
of Utah to Commence Discussions to Determine the Water Rights of the Navajo Nation in
Utah to determine if the water rights claims of the Navajo Nation in Utah could be
resolved through a negotiated settlement rather than through litigation; and

7. Representatives of the Navajo Nation and the State of Utah have reached agreement as to
the quantification and settlement of the Navajo Nation’s water rights claims in the State

Navajo Mountain Chapter, PO Box 10070, Tanalea, AZ 86044 phone (928) 672-2915; fax (928) 672-2017




£y of Utah, reflected in the proposed Navajo Nation / State of Utah Water Rights Settlement
Agreement (July 17, 2015) (“Settlement Agreement”), attached as Exhibit A; and

8. The Navajo Nation Department of Justice gave a presentation at Navajo Mountain
Chapter concerning the proposed Settlement Agreement on June 14, 2014 and the Navajo
Nation Water Rights Commission gave a similar presentation on November 13, 2015;
and

9. The proposed Settlement Agreement is summarized here:

a, Section 1.0 Purpose. The purpose of the Agreement is to provide a
permanent settlement of the water rights of the Navajo Nation in the State of Utah and to
avoid future controversy over the quantification of such rights.

b. Section 2.0 Legal Basis for Agreement. This section affirms that the
Agreement is made in accordance with the Constitution and laws of the United
States and the State, and the treaties and laws of the Navajo Nation,

C. Section 3.0 Definitions. This section defines key terms to avoid future
controversy concerning the interpretation of the Agreement.

£ d. Section 4.0 Quantification of Navajo Nation Water Rights. This section
describes and quantifies the Navajo Nation's water rights, including:

i. the right to deplete a total of 81,500 acre-feet from all water sources
within the Upper Colorado River Basin in Utah on the Navajo Nation;

ii. the right to divert and store up to 435 cubic per second from the San Juan
River, so long as the annual depletion limit of 81,500 acre-feet is not
exceeded;

fii. the right to unlimited diversions from ground water and from Lake Powell,
so long as the annual total depletion limit of 81,500 acre-feet is not
exceeded;

iv. the right to market or lease these water rights to the same extent as other
water rights holders in Utah; and

v. the priority date for most of the water would be May 17, 1884; however,
the Navajo right would be subordinated 1o existing uses but senior to any
non-Navajo use that may be developed in the future. In other words,
during times of physical shortage of water in the river or the tributaries,
the Navajo Nation’s subordinated right means it could not seek to curtail

£ non-Navajo rights existing as of the Enforceability Date, but conld seek to
curtail all rights developed thereafler, Nevertheless, this early priority

Navajo Mountain Chapter, PO Box 10070, Tonalea, AZ 86044 phone (928) 672-2915; fax (928) 672-2917




date protects Navajo water in Utah from being cut off in the event that the
State of Utah is forced to curtail water uses throughout the state in order to
comply with its downstream delivery obligations pursuant to interstate
compacts.

e Section 5.0 Utah Navajo Water Development Projects. This section
describes the obligation of the United States to provide: (1) $198.3M (20143) for the
purpose of funding the construction of various water development projects to meet the
water needs of Navajo communities in Utah and (2) to create an OM&R Trust Account in
the amount of $11.1M (20148) to help defray the operation, maintenance and
replacement costs of the water development projects. The level of funding was
determined based on costs of projects described in the “Navajo Nation/State of Utah
Water Rights Settlement Projects: White Paper” (June 6, 2014) (“White Paper™),
prepared by the Navajo Nation Department of Water Resources, attached as Exhibit B,
however, providing a fund will allow the Nation the flexibility to meet these needs in the
most efficient manner and adapt to possible changes in both the needs and technologies to
meet them in the future.

f. Section 6.0 Rights of Members and Allottees. This section explains that
the Agreement does not purport to quantify the rights of allottees but requires such rights
to be satisfied out of the rights of the Navajo Nation as described in the Agreement.

g Section 7.0 Identification of Existing On-Reservation State Appropriative
Water Rights. This section describes how existing state rights will be corverted into on-
Reservation Navajo rights.

h. Section 8.0 Water Administration. This section describes how the Navajo
Nation and the State of Utah will administer the water rights under the Agreement.

i. Section 9.0 Transfers Off the Reservation. This section describes how the
Navajo Nation can use its water rights off of the Navajo Reservation,

j- Section 10.0 Administration for Compact Compliance. This section
describes how the State may administer, in priority, water rights in the Southeastern
Colorado River Basin in Utah, where Navajo Utah lands are located, for purposes of
complying with interstate compacts relating to the Colorado River.

k. Section 11.0 Enforceability Date. This section describes the conditions
that must be met for the Agreement to be final and enforceable.

R Section 12.0 Waivers and Releases of Claims. This section describes the
waivers that the Navajo Nation, the State of Utah and the United States (the “Parties™)
must eater into in order for the Agreement to be considered binding on the parties.
Generally, the waivers and releases require each Party to waive claims concerning

Navajo Mountain Chapter, PO Box 10070, Tonalea, AZ 86044 phone (928) 672-2915; fax (928) 672-2917




{*%, damages, losses or injuries to the water rights of that Parly and release the other Parties
from liability for any such claims. The United States, as the trustee of tribal lands, has
required similar waiver and release provisions in all recent Indian water rights settlements
approved by Congress. Members of the Navajo Mountain Chapter understand that upon
the Enforceability Date, the Agreement becomes a final, binding and permanent
guaatification of the water rights of the Naveje Mation in the State of Uteh, and that the
Navajo Nation cannot claim water rights in addition to those described in the Agreement,
however, nothing in the Agreement prevents the Nation from acquiring additional water
rights by purchase in the future. Members of the Navajo Mountain Chapter further
undersiand that e MNavajo Nation will retain alt claims relating 1o actvities affecting the
quality of water, such as the Gold King Mine spill that occurred in August of 2015,

m. Section 13.0 Enforcement. This section describes how the Agreement
shall be enforced, including how actions against the Panties to the Agreement, 1o enfore
the Agreement may be brought in federal court.

n. Section 14.0 Capacities in Which Agreement is Executed. This section
describes the capacities of the persons signing the Agreement on hehalf of the Parties.

o. Section 15.0 Ratification and Amendment. This section acknowledges
if% that Congress must ratify the Agreement and that the Parties must agree to any
amendments to the Agreement in writing.

p. Section 16.0 Evidentiary Effect of the Negotiations. This section states
that the Agreement was the result of a good faith negotiation; therefore, no offers or
compromises made during the course of those negotiations will be used in Court to
interpret or enforce the Agreement,

q. Section 17.0 Rights and Remedies. This section describes the rights and
remedies of the Parties to enforce the Agreement and reiterates that the Agreement is
intended to provide water in perpetuity to the Navajo Nation by way of settlement in lien
of water rights claims that could be asserted in the General Stream Adjudication,

r. Section 18.0 Obtaining Court Decree in General Stream Adjudication.
This section describes how the rights of the Navajo Nation in the Agreement will be
incorporated into a final decree to be filed with the court in the General Stream
Adjudication.

5. Section 19.0 Necessary Acts and Cooperation, This section commits the
Parties to cooperate, including the cooperation necessary to obtain a final binding decree,

~ t. Section 20.0 Contingent on the Appropriation of Funds. This section
' clarifies that the performance of any obligations of the United States under the

Navajo Mountain Chapter, PO Box 10070, Tanalea, AZ 86044 phone (928) 672-2915; fax (928) 672-2917




™ Agreement are contingent on the availability of funds, Members of the Navajo Mountain
Chapter understand that if funds are not available for the purposes described in Section
5.0, the Enforceability Date described in Section 11.0 will not occur and the Agreement
is not enforceable.

u, Section 21.0 Other Provisions. This section describes miscellaneous
provisions such as the addresses for notices to be sent pursuant to the Agreement.

v, Section 22.0 Signature Authority. This section requires the signatories to
the Agreement to be authorized to bind the Party each person represents io the
Agreement,

10.  The proposed Settlement Agreement, if approved, would recognize the water
rights of the Navajo Nation in Utah and provide funding for infrastructure development, and
members of the Navajo Mountain Chapter believe that the proposed Settlement Agreement is in
the best interests of Navajo Mountain Chapter, the Navajo People in Utah, and the Navajo
Nation.

NOW, THEREFORE BE IT RESOLVED THAT:

A, The Navajo Mountain Chapter hereby endorses the proposed Navajo Nation /
£y State of Utah Water Rights Settlement Agreement (July 17, 2015), attached as Exhibit A,

B. The Navajo Mountain Chapter urges the Navajo Nation Council to approve the
proposed Navajo Nation / State of Utah Water Rights Settlement Agreement as expeditiously as
possible.

CERTIFICATION

We, hereby certify that the foregoing resolution was considered at a duly called Chapter
meeting at Navajo Mountain Chapter(Navajo Nation) in Navajo Mountain, Utah at which a

quorum present and Ltﬁ.s\ama was passed by a vote of é‘_—E_ in favor () opposed and D)
abstained on the lﬁ day of m

-

Second: _El[,g, - J@H‘S\Q_Jd_

Alex Bitsinnie, President Ella J. Badohi, Secretary /Treasurer

0 Al

Jami'\sj'Hoigat\e, Vice- President Lucille Krause, Grazing Member

Motion:

Navajo Mountein Chapter, PO Box 10070, Tonalea, AZ 86044 phone (928} 672.2915; fax (928) 672.2917




EXHIBIT

The Legislative Branch
The Navajo Nation

LoRenzo Bates
Speaker of the 23™ Navajo Nation Gouncil

RESOLUTION OF THE
NAVAJO UTAH COMMISSION
OF THE NAVAJO NATION COUNCIL

NUCNOV-659-15
ENDORSING THE PROPOSED NAVAJO NATION / STATE OF UTAH

WATER RIGHTS SETTLEMENT AGREEMENT
Whereas:
1. The Navajo Utah Commission is a governmental subdivision of the

Navajo Nation and is subject to oversight by the Navajo Nation Council Naabik'iya'ti’
Committee pursuant to resolution no. NABIAP-21-135; and

2. Water is cssential “to provide for a permanent homeland for the Navajo
People,” 22 N.N.C. § 1101; and

3. Navajo communities in Utah have severe water infrastructure deficiencies
that impact the health, economy, and welfare of the Navajo people, as recognized by the
Navajo Nation Department of Water Resources, Water Resource Development Strategy
Jor the Navajo Nation (July 2000) and the Bureau of Reclamation, Draft Rural Water
Supply Appraisal Report (March 2015); and

4. In 2003, the Navajo Nation and the State of Utah entered into settlement
negotiations pursuant to a Memorandum of Understanding Between the Navajo Nation
and the State of Utah to Commence Discussions to Determine the Water Righis of the
Navajo Nation in Utah to determine if the water rights claims of the Navajo Nation in
Utah could be resolved through a negotiated settlement rather than through litigation; and

5. Representatives of the Navajo Nation and the State of Utah have reached
agreement as to the quantification and scttlement of the Navajo Nation's water rights
claims in the State of Utah, reflected in the proposed Navajo Nation / State of Utah Water
Rights Settlement Agreement (July 17, 2015) (“Settlement Agreement™), attached as
Exhibit A; and

G, The Navajo Utah Commission has received numerous periodic reports
concerning the status of those negotiations from the Department of Justice, the
Department of Water Resources and the Navajo Nation Water Rights Commission,
including a work session on January {7, 2013 for newly elected Navajo Utah Chapter

Mavajo Utah Commission « P.0, Box 570 « Montezuma Creak, Utah 84534
Phone: 435-651-3508 « Fax: 435-651-3511
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Officials and an additional extensive briefing on July 28, 2015, concerning the terms of
the proposed Navajo Nation / State of Utah Water Rights Settlement Agreement; and

7. The proposed Settlement Agreement, if approved, would recognize the
water rights of the Navajo Nation in Utah and provide funding for infrastructure
development, and members of the Navajo residing in the Utah portion of the Navajo
Nation, and the proposed Settlement Agreement is summarized here:

a. Section 1.0 Purpose. The purpose of the Agreement is to provide a
permanent settlement of the water rights of the Navaje Nation in the State of Utah
and to avoid future controversy over the quantification of such rights,

b. Section 2.0 Legal Basis for Agreement. This section affirms that
the Agreement is made in accordance with the Constitution and laws of the
United States and the State, and the treaties and laws of the Navajo Nation,

c. Section 3.0 Definitions. This section defines key terms to avoid
future controversy concerning the interpretation of the Agreement,

d. Section 4.0 Quantification of Navajo Nation Water Rights. This
section describes and quantifies the Navajo Nation’s water rights, including:

i the right to deplete a total of 81,500 acre-feet from all water
sources within the Upper Colorado River Basin in Utah on the Navajo
Mation,

il the right to divert and store up to 435 cubic per second

from the San Juan River, so long as the annual depletion limit of 81,500
acre-feet is not exceeded,

Y the right to unlimited diversions from ground water and
from Lake Powell, so long as the annual total depletion limit of 81,500
acre-feet is not exceeded,

iv, the right to market or lease these water rights to the same
extent as other water rights holders in Utah, and

A\ the priority date for most of the water would be May 17,
1884, however, the Navajo right would be subordinated to existing uses
but senior to any non-Navajo use that may be developed in the future. In
other words, during times of physical shortage of water in the river or its
tributaries, the Navajo Nation’s subordinated right means it could not seek
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to curiail non-Navajo rights existing as of the Enforceability Date, but
could seek to curtail all rights developed thereafter, Nevertheless, this
early priority date protects Navajo water in Utah from being cut off in the
event that the State of Utah is forced to curtail water uses throughout the

state in order to comply with its downstream delivery obligations pursuant
to interstate compacts,

e, Section 5.0 Utah Navajo Water Development Projects. This
section describes the obligation of the United States to provide; (1) $198.3M
(20143) for the purpose of funding the construction of various water development
projects to meet the water needs of Navajo communities in Utah and (2) to creste
an OM&R Trust Account in the amount of $11,1M (20143) to help defray the
operation, maintenance and replacement costs of the water development projects.
The level of funding was determined based on costs of projects described in the
“Navajo Nation/State of Utah Water Rights Settlement Projects: White Paper”
(June 6, 2014) (“White Paper™), prepared by the Navajo Nation Department of
Water Resources, attached as Exhibit B, however, providing a fund will allow the
Nation the flexibility to meet these needs in the most efficient manner and adapt
te possible changes in both the needs and technologies to meet them in the future,

f Section 6.0 Rights of Members and Allottees. This section
explains that the Agreement does not quantify the rights of allottees but requires
such rights to be satisfied out of the rights of the Navajo Nation as described in
the Agreement,

g Section 7.0 Identification of Existing On-Reservation State
Appropriative Water Rights. This section describes how existing state rights will
be converted into on-Reservation Navajo rights,

h Section 8.0 Water Administration. This section describes how the
Navajo Nation and the State of Utah will administer the water rights under the
Agreement,

i. Section 9.0 Transfers Off the Reservation. This section describes
how the Navajo Nation can use its water rights off of the Navajo Reservation,

J Section 10.0 Administration for Compact Compliance. This
section describes how the State may administer, in priority, water rights in the
Southeastern Colorado River Basin in Utah, where Navajo Utah lands are located,
for purposes of complying with interstate compacts relating to the Colorado
River,
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k. Section [ 1.0 Enforceability Date. This section describes the
conditions that must be met for the Agreement to be final and enforceabie,

1 Section 12.0 Waivers and Releases of Claims. This section
describes the waivers that the Navajo Nation, the State of Utah and the United
States {the “Parties™) must enter into in order for the Agreement to be considered
binding on the parties. Generally, the waivers and releases require each Party to
waive claims concerning damages, losses or injuries to the water rights of that
Party and release the other Parties from liability for any such claims. The United
States, as the trustee of tribal lands, has required similar waiver and release
provisions in all recent Indian water rights settlements approved by Congress.
The Navajo Uteh Commission understands that upon the Enforceability Date, the
Agreement becomes a final, binding and permanent quantification of the water
rights of the Navajo Nation ia the State of Utah, and that the Navajo Nation
cannot claim water rights in addition to those described in the Agreement,
however, nothing in the Agreement prevents the Nation from acquiring additional
water rights by purchase in the future. The Navajo Utah Commission further
understands that the Navajo Nation will retain all claims relating to activities
affecting the quality of water, such as the Gold King Mine spill that occurred in
August of 20135,

m. Section 13.0 Enforcement, This section describes how the
Agreement shall be enforced, including how actions against the Parties to the
Agreement, to enforce the Agreement may be brought in federal court,

n. Section 14.0 Capacities in Which Agreement is Executed. This
section describes the capacities of the persons signing the Agreement on behalf of
the Parties,

o. Section 15.0 Ratification and Amendment. This section

acknowledges that Congress must ratify the Agreement and that the Parties must
agree to any amendments to the Agreement in writing,

P Section 16.0 Evidentiary Effect of the Negotiations. This section
states that the Agreement was the result of a good faith negotiation; therefore, no
offers or compromises made during the course of those negotiations will be used
in Court to interpret or enforce the Agreement,

¢ Section 17.0 Rights and Remedies. This section describes the
rights and remedies of the Parties to enforce the Agreement and reiterates that the
Agreement is intended to provide water in perpetuity to the Navajo Nation by way
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of settlement in lieu of water rights claims that could be asserted in the General
Stream Adjudication,

r, Section 18.0 Obtaining Court Decree in General Stream
Adjudication. This section describes how the rights of the Navajo Nation in the

Agreement will be incorporated into a final decree to be filed with the court in the
General Stream Adjudication,

8. Section 19.0 Necessary Acts and Cooperation, This section
commits the Parties to cooperate, including the cooperation necessary to obtain a
final binding decree,

t. Section 20.0 Contingent on the Appropriation of Funds. This
section clarifies that the performance of any obligations of the United States under
the Agreement are contingent on the availability of funds. The Navajo Utah
Commission understands that if Congress does not appropriate the funds for the
purposes described in Section 5.0, the Enforceability Date described in Section
11.0 will not occur and the Agreement is not enforceable,

u. Section 21.0 Other Provisions. This section describes

miscellaneous provisions such as the addresses for notices to be sent pursuant to
the Agreement,

v, Section 22.0 Signature Authority. This section requires the

signatories to the Agreement to be authorized to bind the Party each person
represents to the Agreement; and

8. On July 25, 2015, The Navajo Utah Commission advised the Nation
Water Rights Commission that it would not take official action to endorse the Settlement
Agreement until public meetings were held to educate the Navajo People living in the
seven chapters on the Navajo Nation in Utah concerning the terms of the Settlement
Agreement, and

9. The Navajo Nation Water Rights Commission gave numerous
presentations on the Settlement Agreement in Utah, including seven chapter meetings,
and all seven chapters passed resolutions endorsing the Settlement Agreement as follows:

a. Red Mesa Chapter Resolution # RMC 006-092115 Endorsing the
Proposed Navajo Nation/State of Utah Water Righis Settlement Agreement
(September 21, 2015),
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b. Resolution of TeecMNosPos Chapter TNPCH 10-032-015 Endorsing
the Proposed Navajo Nation/State of Utah Water Rights Settlement Agreement
(October 5, 20135),

c. Resolution of the Aneth Chapter ACOCT-16-005 Endorsing the
Proposed Navajo Nation/State of Utah Water Rights Settlement Agreement
(October 1§, 2015),

d. Mexican Water Chapter Resolution MWCOCT 14-032 Approve fo
endorse the proposed Navajo Nation / State of Utah water rights settlement
agreement (October 14, 2015),

e Resolution of Dennehotso Chapter DCHOCT-06-2015 Endorsing
the Proposed Navajo Nation / State of Utah Water Rights Settiement Agreement
October 5, 2015,

f.  Resolution of Oljato Chapter OLJ11-01-2015 Endorsing the Proposed
Navajo Nation /State of Utah Water Rights Settlement Agreement November 8,
2015,

g Resolution of the Naatsis’aan (Navajo Mouatain) Chapter of the
Navajo Nation Resolution No. NM11/009-2016 Endorsing the Proposed Navajo
Nation / State of Utah Water Righis Settlement Agreement November 13, 2015;
and

10, The Navajo Utah Commission has determingd that the proposed
Settiement Agreement is in the best interests of Navajo chapters in Utah, the Navajo
People in Utah, and the Navajo Nation.

NOW THEREFORE BE IT RESOLVED THAT:

The Navajo Utah Commission hereby:

1. Endorses the proposed Navajo Nation / State of Utah Water Rights
Settlement Agreement (July 17, 2015), attached as Exhibit A.

2. Enf:ou:agcs the Navajo Nation Council to take steps to expeditiously
approve the Navajo Nation / State of Utah Water Rights Settlement Agreement.
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CERTIFICATION

We, hereby certify that the foregoing resolution was duly considered by Navajo Utah
Commission at a duly called meeting at Naa"Tsis’ Aan , Utah at which a quorum was

present and the same was passed by a vote of 3 in favor, () opposed, and [ abstentions,
this 19" day of November, 2015,

NAVAJO UTAH COMMISSION

MOTION:  Davis Filfred
SECOND:  Herman Farley
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CONCURRENT RESOLUTION REGARDING NAVAJO WATER

RIGHTS SETTLEMENT
2015 GENERAL SESSION
STATE OF UTAH
Chief Sponsor: David P. Hinkins

House Sponsor: Jack R. Draxler
%
LONG TITLE
General Description:

This concurrent resolution of the Legislature and the Governor declares support for the
negotiated settlement of federal reserved water rights between the Navajo Nation and
representatives of the state of Utah.

Highlighted Provisions:

This resolution:

» declares support for the negotiated settlement of federal reserved water rights,
particularly the state of Utah/Navajo Nation Reserved Water Rights Settlement
proposed by a negotiating committee composed of the Navajo Nation and Utah
representatives and currently being considered by a United States negotiating team,

Special Clauses:

None

Be it resolved by the Legislature of the state of Utah, the Governor concurring therein:
WHEREAS, the Govemnor of Utah and the President of the Navajo Nation, by a
memorandum of understanding dated August 13, 2003, agreed to jointly explore settlement of
federal reserved water right claims for the portion of the Navajo Nation located in southeastern

Utah;
WHEREAS, representatives of (he state of Utah and the Navajo Wation have negotiated
a proposed settlement in good faith;

WHEREAS, the proposed agreement identifies projects to be built that will provide
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drinking water to portions of the Navajo Nation located within Utah;

WHEREAS, the proposed settlement involves an amount of water and other provisions
to minimize the impact of the settlement on Utah water rights, particularly municipal rights,
and to assure that the water needed for the seitlement fits within Utah's allocation from the
Colorado River; o , :

WHEREAS, the United States has appointed a federal negotiating team to represent its
interest as trustee for the Navajo Nation; .

WHEREAS, the federal negotiating team is currently evaluating the proposed
settlement agreement, ' ,
WHEREAS, in exchange for providing most of the funds for construction of the
drinking water projects that the agreement contemplates, the United States receives a valuable

waiver of claims related to lands located within Utah; ]

WHEREAS, when the settlement is ratified by the Utah Legislature, the Navajo Nation,
and the United States Congress, it will have the effect of law to resolve all ce_nixoversies with
regard to water right claims by the Nav_a;io Nation and its members in Utzh;

WHEREAS, in consideration of the promises made in and the value received from the
settlement agreement, the state of Utah will be required to contribute to the construction of
projects identified in the agreement;

WHEREAS, the amount is currently projected to be approximately $8 million;

WHEREAS, the state of Utah has established a Navajo Water Right Settlement Fund,
into which money has been deposited in anticipation of the agreement's ratification;

WHEREAS, at the present time, the Utah Legislature prefers not to encumber
additional funds for the settlement, recognizing these funds will likely not be expended during

the upcoming fiscal year; and

WHEREAS, the state of Utah maintains a rainy day fund that contains sufficient money
that could be used to fulfiil its settlement obligations, if necessary:

NOW, THEREFORE, BE IT RESOLVED that the Legislature of the state of Utah, the

Governor concurring therein, declares support for the negotiated settlement of federal reserved
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water rights, particularly the state of Utah/Navajo Nation Reserved Water Rights Settlement
proposed by a negotiating committee composed of Navajo Nation and Utah representatives and
currently being considered by a United States negotiating team,

BE IT FURTHER RESOLVED that a copy of this resolt_ltion be sent to the President of
the United States, the Majority Leader of fhe United States Senate, the Speaker of the United
States House of Representatives, the President of the Navajo Nation, the Navajo Nation

Council, the Navajo Nation Department of Justice, and the members of Utah's congressional

delegation.




Revisions made to the July 17, 2015
Navajo Nation/State of Utah Water Rights Settlement Agreement
Reflected in the December 14, 2015 Settlement Agreement

e Section 3.0 - DEFINITIONS. The definition of “Utah Navajo Water Development Projects”
has been clarified.

e Subsection 4.5 — Accounting for Depletion. The phrase “within the Colorado River System”
was added. It is possible that as the State of Utah develops water, such that it gets closer to
fully utilizing its Colorado River apportionment, it may adopt a depletion accounting
methodology that may result in greater overall water uses in the State of Utah. If that
happens, the depletions on the Navajo Nation should be accounted for in a similar manner
so that the Nation may realize greater overall water uses as well.

e Section 5.0 - UTAH NAVAJO WATER DEVELOPMENT FUND. The title has been changed and
the section revised to clarify that the settlement would create a fund to assist the Navajo
Nation in addressing the water needs of the Utah portion of the Reservation, rather than
require the construction of any particular water project. This gives the Nation the flexibility
to meet its needs in the most efficient manner and adapt to possible changes in both the
needs and technologies to meet them in the future. The revisions to Section 5 better reflect
how the Settlement Agreement was explained to the Chapters and to the Navajo Utah
Commission. Subsection 5.6 includes additional language to reflect that monies that are put
into the OM&R Trust Account should be indexed to June 2014 dollars, so the Navajo Nation
will not be “penalized” for any inflation that occurs after June 2014.

o Section 9.0 — TRANSFERS OFF THE RESERVATION. The language contained in the July 17
draft placed numerous restrictions on the Navajo Nation’s ability to transfer water to the
Lower Colorado River Basin. The State of Arizona indicated it would seek additional
limitations on the Navajo Nation. The language of Subsection 9.2 was revised, and
Subsection 9.3 was deleted, to reflect that the Navajo Nation would be treated the same as
any other water user in the State of Utah, thereby simplifying this section and making it less
objectionable to Arizona or any other Colorado River Basin State.

e Section 13.0 ~ ENFORCEMENT. This section now includes subsection headings, but the text
remains the same, with the exception that the provisions of Section 17.0 from the July 17
draft (RIGHTS AND REMEDIES) have been moved to this section and are now subsection
13.2 {Rights and Remedies).

e Section 20.0 - SIGNATURE AUTHORITY. The provisions of Section 14.0 from the July 17
draft (CAPACITIES IN WHICH AGREEMENT IS EXECUTED) have been incorporated here.
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the minimum necessary repayment period reec-
ommended by the Secretary; and
Analysis. “(iii) an analysis of alternative non-Federal funding
options;

“(D) describes the allocation of funds from deposits
into the Account under paragraph (3)(B); and

“(E) describes the balance of funds in the Account
as of the date of the report,.

“(6) ALTERNATIVE ALLOCATION.—

“(A) IN GENERAL.—Appropriations Acts may provide
for alternate allocation of amounts reported pursuant to
paragraph (5)(D) that are made available under this sub-
section.

“(B) ALLOCATION BY SECRETARY.—

“(i) NO ALTERNATE ALLOCATIONS.—If Congress has
not enacted legislation establishing alternate alloca-
tions by the date on which the Act making full-year
appropriations for energy and water development and
related agencies for the applicable fiscal year is enacted
into law, amounts made available under paragraph
(1) shall be allocated by the Secretary.

“(ii) INSUFFICIENT ALTERNATE ALLOCATIONS.—If
Congress enacts legislation establishing alternate
allocations for amounts made available under para-
graph (1) that are less than the full amount appro-
priated under that paragraph, the difference between
the amount appropriated and the alternate allocation
shall be allocated by the Secretary.

“(7) EFFECT OF SUBSECTION.—Nothing in this subsection
affects—

“(A) any funding provided, or contracts entered into,
under subsection (a) before the date of enactment of this
subsection; or

“(B) the use of funds otherwise made available to the
Secretary to carry out subsection (a).”.

SEC. 1102. NAVAJO-UTAH WATER RIGHTS SETTLEMENT.

(a) PURPOSES.—The purposes of this section are—
(1) to achieve a fair, equitable, and final settlement of
all claims to water rights in the State of Utah for—
(A) the Navajo Nation; and
(B) the United States, for the benefit of the Nation;
(2) to authorize, ratify, and confirm the agreement entered
into by the Nation and the State, to the extent that the agree-
ment is consistent with this section;
(3) to authorize and direct the Secretary—
(A) to execute the agreement; and
(B) to take any actions necessary to carry out the
agreement in accordance with this section; and
(4) to authorize funds necessary for the implementation
of the agreement and this section.
(b) DEFINITIONS.—In this section:
(1) AGREEMENT.—The term “agreement” means—
(A) the document entitled “Navajo Utah Water Rights
Settlement Agreement” dated December 14, 2015, and the
exhibits attached thereto; and
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(B) any amendment or exhibit to the document or
exhibits referenced in subparagraph (A) to make the doecu-
ment or exhibits consistent with this section.

(2) ALLOTMENT.—The term “allotment” means a parcel of
land—

(A) granted out of the public domain that is—

(1) located within the exterior boundaries of the

Reservation; or

(ii) Bureau of Indian Affairs parcel number 792

634511 in San Juan County, Utah, consisting of 160

acres located in Township 418, Range 20E, sections

11, 12, and 14, originally set aside by the United

States for the benefit of an individual identified in

the allotting document as a Navajo Indian; and

(B) held in trust by the United States—

(i} for the benefit of an individual, individuals,
or an Indian Tribe other than the Navajo Nation; or

(ii} in part for the benefit of the Navajo Nation
as of the enforceability date.

{3} ALLOTTEE.—The term “allottee” means an individual
or Indian Tribe with a beneficial interest in an allotment held
in trust by the United States.

(4) ENFORCEABILITY DATE.—The term “enforceability date”
means the date on which the Secretary publishes in the Federal
Register the statement of findings described in subsection (g)(1).

(6) GENERAL STREAM ADJUDICATION.—The term “general
stream adjudication” means the adjudication pending, as of
the date of enactment of this Act, in the Seventh Judicial
District in and for Grand County, State of Utah, commonly
known as the “Southeastern Colorado River General Adjudica-
tion”, Civil No. 810704477, conducted pursuant to State law.

(6) INJURY TO WATER RIGHTS.—The term “injury to water
rights” means an interference with, diminution of, or depriva-
tion of water rights under Federal or State law, excluding
injuries to water quality.

(7) MEMBER,—The term “member” means any person who
is a duly enrolled member of the Navajo Nation.

(8) NAVAJO NATION OR NATION.—The term “Navajo Nation”
or “Nation” means a body politic and federally recognized Indian
nation, as published on the list established under section 104({a)
of the Federally Recognized Indian Tribe List Act of 1994
(25 U.S.C. 5131{a)), also known variously as the “Navajo
Nation”, the “Navajo Nation of Arizona, New Mexico, & Utah”,
and the “Navajo Nation of Indians” and other similar names,
and includes all bands of Navajo Indians and chapters of the
Navajo Nation and all divisions, agencies, officers, and agents
thereof.

(9) NAVAJO WATER DEVELOPMENT PROJECTS.—The term
“Navajo water development projects” means projects for
domestic municipal water supply, including distribution infra-
structure, and agricultural water conservation, to be con-
structed, in whole or in part, using monies from the Navajo
Water Development Projects Account.

(10) NAVAJO WATER RIGHTS.~—The term “Navajo water
rights” means the Nation’s water rights in Utah deseribed
in the agreement and this section.
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(11) OM&R.—The term “OM&R” means operation, mainte-
nance, and replacement.

(12) PARTIES.—The term “parties” means the Navajo
Nation, the State, and the United States.

(13) RESERVATION.—The term “Reservation” means, for
purposes of the agreement and this section, the Reservation
of the Navajo Nation in Utah as in existence on the date
of enactment of this Act and depicted on the map attached
to the agreement as Exhibit A, including any parcel of land
granted out of the public domain and held in trust by the
United States entirely for the benefit of the Navajo Nation
as of the enforceability date.

(14) SECRETARY.—The term “Secretary” means the Sec-
retary of the Interior or a duly authorized representative
thereof,

(15) STATE—The term “State” means the State of Utah
and all officers, agents, departments, and political subdivisions
thereof.

(16} UNITED STATES.—The term “United States” means the
United States of America and all departments, agencies,
bureaus, officers, and agents thereof,

(17) UNITED STATES ACTING IN ITS TRUST CAPACITY.—The
term “United States acting in its trust capacity” means the
United States acting for the benefit of the Navajo Nation or
for the benefit of allottees.

{c) RATIFICATION OF AGREEMENT . —

(1) APPROVAL BY CONGRESS.—Except to the extent that
any provision of the agreement conflicts with this section, Con-
gress approves, ratifies, and confirms the agreement (including
any amendments to the agreement that are executed to make
the agreement consistent with this section).

(2) EXECUTION BY SECRETARY.—The Secretary is authorized
and directed to promptly execute the agreement to the extent
that the agreement does not conflict with this section,
including—

(A) any exhibits to the agreement requiring the signa-
ture of the Secretary; and

(B) any amendments to the agreement necessary to
make the agreement consistent with this section.

(3) ENVIRONMENTAL COMPLIANCE.—

(A) IN GENERAL.—In implementing the agreement and
this section, the Secretary shall comply with all applicable
provisions of—

(i} the Endangered Species Act of 1973 (16 U.S.C.

1531 et seq.);

(ii) the National Environmental Policy Act of 1969

(42 U.5.C. 4321 et seq.); and

(1ii) all other applicable envirenmental laws and
regulations.

(B) EXECUTION OF THE AGREEMENT.—Execution of the
agreement by the Secretary as provided for in this section
shall not censtitute a major Federal action under the
National Environmental Policy Act of 1969 (42 U.S.C. 4321
et seq.).

(d) NAVAJO WATER RIGHTS.—
(1) CONFIRMATION OF NAVAJO WATER RIGHTS.—
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(A) QUANTIFICATION.—The Navajo Nation shall have
the right to use water from water sources located within
Utah and adjacent to or encompassed within the boundaries
of the Reservation resulting in depletions not to exceed
81,500 acre-feet annually as described in the agreement
and as confirmed in the decree entered by the general
stream adjudication court.

(B} SATISFACTION OF ALLOTTEE RIGHTS.—Depletions
resulting from the use of water on an allstment shall
be accounted for as a depletion by the Navajo Nation for
purposes of depletion accounting under the agreement,
including recognition of—

(i} any water use existing on an allotment as of
the date of enactment of this Act and as subsequently
reflected in the hydrographic survey report referenced
in subsection (fY(2);

(ii} reasonable domestic and stock water uses put
into use on an allotment; and

(ili) any allotment water rights that may be
decreed in the general stream adjudication or other
appropriate forum,

(C) SATISFACTION OF ON-RESERVATION STATE LAW-
BASED WATER RIGHTS.—Depletions resulting from the use
of water on the Reservation pursuant to State law-based
water rights existing as of the date of enactment of this
Act shall be accounted for as depletions by the Navajo
Nation for purposes of depletion accounting under the
agreement.

(D) In GENERAL.—The Navajo water rights are ratified,
contfirmed, and declared to be valid.

(E) UsE.—Any use of the Navajo water rights shall
be subject to the terms and conditions of the agreement
and this section,

(F) CONFLICT.—In the event of a conflict between the
agreement and this section, the provisions of this section
shall control.

(2) TRUST STATUS OF NAVAJO WATER RIGHTS.—The Navajo
water rights—

(A) shall be held in trust by the United States for
the use and benefit of the Nation in accordance with the
agreement and this section; and

(B) shall not be subject to forfeiture or abandonment.
(3) AUTHORITY OF THE NATION.—

(A) IN GENERAL.—The Nation shall have the authority
to allocate, distribute, and lease the Navajo water rights
for any use on the Reservation in accordance with the
agreement, this section, and applicable Tribal and Federal
law,

(B} OFF-RESERVATION USE.—The Nation may allocate,
distribute, and lease the Navajo water rights for off-Res-
ervation use in accordance with the agreement, subject
to the approval of the Secretary.

(C) ALLOTTEE WATER RIGHTS.—The Nation shall not
object in the general stream adjudication or other
applicable forum to the quantification of reasonable
domestic and stock water uses on an allotment, and shall
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administer any water use on the Reservation in accordance

with applicable Federal law, including recognition of—

(i} any water use existing on an allotment as of
the date of enactment of this Act and as subsequently
reflected in the hydrographic survey report referenced
in subsection (f{2);

(i) reasonable domestic and stock water uses on
an allotment; and

(iii) any allotment water rights decreed in the gen-
eral stream adjudication or other appropriate forum.

(4) EFFECT.—Except as otherwise expressly provided in
this subsection, nothing in this section—

(A) authorizes any action by the Nation against the
United States under Federal, State, Tribal, or local law,;
or

(B) alters or affects the status of any action brought
pursuant to section 1491(a) of title 28, United States Code.

{e) Navaso TRUST ACCOUNTS.—

(1) ESTABLISHMENT.—The Secretary shall establish a trust
fund, to be known as the “Navajo Utah Settlement Trust Fund”
(referred to in this section as the “Trust Fund®”), to be managed,
invested, and distributed by the Secretary and to remain avail-
able until expended, consisting of the amounts depesited in
the Trust Fund under paragraph (8), together with any interest
earned on those amounts, for the purpose of carrying out this
section.

(2) AccoUnTs.—The Secretary shall establish in the Trust
Fund the following Accounts {referred to in this subsection
as the “Trust Fund Accounts™):

{A) The Navajo Water Development Projects Account.

{B) The Navajo OM&R Account.

(3) DepositTs.—The Secretary shall deposit in the Trust
Fund Accounts—

{A) in the Navajo Water Development Projects Account,
the amounts made available pursuant to subsection
(H(1)(A); and

{B) in the Navajo OM&R Account, the amount made
available pursuant to subsection (H(1)(B).

(4) MANAGEMENT AND INTEREST.—

(A) MANAGEMENT.—Upon receipt and deposit of the
funds into the Trust Fund Accounts, the Secretary shall
manage, invest, and distribute all amounts in the Trust
Fund in a manner that is consistent with the investment
authority of the Secretary under—

(i} the first section of the Act of June 24, 1938
(25 U.S.C. 162a);

(ii) the American Indian Trust Fund Management
Reform Act of 1994 (25 U.8.C, 4001 et seq.); and

(iii) this subsection.

(B) INVESTMENT EARNINGS.—In addition to the deposits
under paragraph (3}, any investment earnings, including
interest, credited to amounts held in the Trust Fund are
authorized to be appropriated to be used in accordance
with the uses described in paragraph (8).

{(5) AVAILABILITY OF AMOUNTS,—Amounts appropriated to,
and deposited in, the Trust Fund, including any investment
earnings, shall be made available to the Nation by the Secretary
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beginning on the enforceability date and subject to the uses
and restrictions set forth in this subsection.
{6) WITHDRAWALS.—

(A) WITHDRAWALS UNDER THE AMERICAN INDIAN TRUST
FUND MANAGEMENT REFORM ACT OF 1994.—The Nation may
withdraw any portion of the funds in the Trust Fund
on approval by the Secretary of a tribal management plan
submitted by the Nation in accordance with the American
Indian Trust Fund Management Reform Act of 1994 (95
U.S.C. 4001 et seq.).

(i) REQUIREMENTS.In addition to the require-
ments under the American Indian Trust Fund Manage-
ment Reform Act of 1994 (25 U.S.C. 4001 et seq.),
the tribal management plan under this subparagraph
shall require that the Nation shall spend all amounts
withdrawn from the Trust Fund and any investment
earnings accrued through the investments under the
Tribal management plan in accordance with this sec-
tion.

(ii) ENFORCEMENT.~The Secretary may carry out Determination.
such judicial and administrative actions as the Sec-
retary determines to be necessary to enforce the Tribal
management plan to ensure that amounts withdrawn
by the Nation from the Trust Fund under this subpara-
graph are used in accordance with this section.

(B) WITHDRAWALS UNDER EXPENDITURE PLAN.—The
Nation may submit to the Secretary a request to withdraw
funds from the Trust Fund pursuant to an approved
expenditure plan.

(i) REQUIREMENTS.—To be eligible to withdraw
funds under an expenditure plan under this subpara-
graph, the Nation shall submit to the Secretary for
approval an expenditure plan for any portion of the
Trust Fund that the Nation elects to withdraw pursu-
ant to this subparagraph, subject to the condition that
the funds shall be used for the purposes described
in this section.

(ii) INCLUSIONS.—An expenditure plan under this
subparagraph shall include a description of the manner
and purpose for which the amounts proposed to be
withdrawn from the Trust Fund will be used by the
Nation, in accordance with paragraphs (3) and (8).

(iii) APPROVAL.—On receipt of an expenditure plan Determination.
under this subparagraph, the Secretary shall approve
the plan, if the Secretary determines that the plan—

(I} is reasonable;

(II) is consistent with, and will be used for,
the purposes of this section; and

(I1I) contains a schedule which describes that
tasks will be completed within 18 months of receipt
of withdrawn amounts.

(iv) ENFORCEMENT.—The Secretary may carry out Determination,
such judicial and administrative actions as the Sec-
retary determines to be necessary to enforce an
expenditure plan to ensure that amounts disbursed
under this subparagraph are used in accordance with
this section.
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(7) EFFECT OF TITLE—Nothing in this section gives the
Nation the right to judicial review of a determination of the
Secretary regarding whether to approve a Tribal management
plan or an expenditure plan except under subchapter II of
chapter 5, and chapter 7, of title 5, United States Code (com-
monly known as the “Administrative Procedure Act”).

(8) UsEs.—Amounts from the Trust Fund shall be used
by the Nation for the following purposes:

(A) The Navajo Water Development Projects Account
shall be used to plan, design, and construct the Navajo
water development projects and for the conduct of related
ftctivities, including to comply with Federal environmental
aws.

(B) The Navajo OM&R Account shall be used for the
operation, maintenance, and replacement of the Navajo
water development projects.

(9) LiABILITY.—The Secretary and the Secretary of the
Treasury shall not be liable for the expenditure or investment
of any amounts withdrawn from the Trust Fund by the Nation
under paragraph (6).

{10) NO PER CAPITA DISTRIBUTIONS.—No portion of the
Trust Fund shall be distributed on a per capita basis to any
member of the Nation.

(11) EXPENDITURE REPORTS.—The Navajo Nation shall
submit to the Secretary annually an expenditure report
describing accomplishments and amounts spent from use of
withdrawals under a Tribal management plan or an expendi-
ture plan as described in this section.

() AUTHORIZATION OF APPROPRIATIONS.—

(1) AUTHORIZATION.—There are authorized to be appro-
priated to the Secretary—

(A) for deposit in the Navajo Water Development
Projects Account of the Trust Fund established under sub-
section (e)(2)(A), $198,300,000, which funds shall be
retained until expended, withdrawn, or reverted to the
general fund of the Treasury; and

(B) for deposit in the Navajo OM&R Account of the
Trust Fund established under subsection (e)}2)B),
$11,100,000, which funds shall be retained until expended,
withdrawn, or reverted to the general fund of the Treasury.
(2) IMPLEMENTATION c0STS—There is authorized to be

appropriated non-trust funds in the amount of $1,000,000 to
assist the United States with costs associated with the
implementation of this section, including the preparation of
a hydrographic survey of historic and existing water uses on
the Reservation and on allotments.

(3) STATE COST SHARE.—The State shall contribute
$8,000,000 payable to the Secretary for deposit into the Navajo
Water Development Projects Account of the Trust Fund estab-
lished under subsection {(e)(2)(A) in installments in each of
the 3 years following the execution of the agreement by the
Secretary as provided for in subsection (¢)(2).

(4) FLUCTUATION IN cOoSTS.—The amount authorized to be
appropriated under paragraph (1) shall be increased or
decreased, as appropriate, by such amounts as may be justified
by reason of ordinary fluctuations in costs occurring after the
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date of enactment of this Act as indicated by the Bureau
of Reclamation Construction Cost Index—Composite Trend.

(A) REPETITION.—The adjustment process under this
paragraph shall be repeated for each subsequent amount
appropriated until the amount authorized, as adjusted, has
been appropriated,

(B) PERIOD OF INDEXING.—The period of indexing
adjustment for any increment of funding shall end on the
date on which funds are deposited into the Trust Fund.

{g) CONDITIONS PRECEDENT.—

(1) IN GENERAL.—The waivers and releases contained in Effective date.
subsection (h) shall become effective as of the date the Secretary Federal Register,
causes to be published in the Federal Register a statement Publication.
of findings that—

(A) to the extent that the agreement conflicts with
this section, the agreement has been revised to conform
with this section;

(B) the agreement, so revised, including waivers and
releases of claims set forth in subsection (h), has been
executed by the parties, including the United States;

(C) Congress has fully appropriated, or the Secretary
has provided from other authorized sources, all funds
authorized under subsection {(f)(1);

(D) the State has enacted any necessary legislation
and provided the funding required under the agreement
and subsection (f)(3); and

(E) the court has entered a final or interlocutory decree
that—

(i) confirms the Navajo water rights consistent
with the agreement and this section; and

(ii) with respect to the Navajo water rights, is
final and nonappealable.

(2) ExPIRATION DATE.—If all the conditions precedent
described in paragraph (1) have not been fulfilled to allow
the Secretary’s statement of findings to be published in the
Federal Register by October 31, 2030—

(A) the agreement and this section, including waivers
and releases of claims described in those documents, shall
no longer be effective;

(B) any funds that have been appropriated pursuant
to subsection (f) but not expended, including any invest-
ment earnings on funds that have heen appropriated pursu-
ant to such subsection, shall immediately revert to the
general fund of the Treasury; and

(C) any funds contributed by the State pursuant to
subsection (f)}{3) but not expended shall be returned imme-
diately to the State.

(3) EXTENSION.—The expiration date set forth in paragraph
(2) may be extended if the Navajo Nation, the State, and
the United States (acting through the Secretary) agree that
an extension is reasonably necessary.

(h) WAIVERS AND RELEASES.—

(1) IN GENERAL.—

(A) WAIVER AND RELEASE OF CLAIMS BY THE NATION
AND THE UNITED STATES ACTING IN ITS CAPACITY AS TRUSTEE
FOR THE NATION.—S8ubject to the retention of rights set
forth in paragraph (3), in return for confirmation of the
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Navajo water rights and other benefits set forth in the
agreement and this section, the Nation, on behalf of itself
and the members of the Nation (other than members in
their capacity as allottees), and the United States, acting
as trustee for the Nation and members of the Nation (other
than members in their capacity as allottees), are authorized
and directed to execute a waiver and release of—

(i} all claims for water rights within Utah based
on any and all legal theories that the Navajo Nation
or the United States acting in its trust capacity for
the Nation, asserted, or could have asserted, at any
time in any proceeding, including to the general stream
adjudication, up to and including the enforceability
date, except to the extent that such rights are recog-
nized in the agreement and this section; and

(i1) all claims for damages, losses, or injuries to
water rights or claims of interference with, diversion,
or taking of water rights (including claims for injury
to lands resulting from such damages, losses, injuries,
interference with, diversion, or taking of water rights)
within Utah against the State, or any person, entity,
corporation, or municipality, that accrued at any time
up to and including the enforceability date.

(2) CLAIMS BY THE NAVAJO NATION AGAINST THE UNITED
STATES.~The Navajo Nation, on behalf of itself (including in
its capacity as allottee) and its members (other than members
iz% their capacity as allottees), shall execute a waiver and release
o —

(A) all claims the Navajo Nation may have against
the United States relating in any manner to claims for
water rights in, or water of, Utah that the United States
acting in its trust capacity for the Nation asserted, or
could have asserted, in any proceeding, including the gen-
eral stream adjudication;

(B) all claims the Navajo Nation may have against
the United States relating in any manner to damages,
losses, or injuries to water, water rights, land, or other
resources due to loss of water or water rights (including
damages, losses, or injuries to hunting, fishing, gathering,
or cultural rights due to loss of water or water rights;
claims relating to interference with, diversion, or taking
of water; or claims relating to failure to protect, acquire,
replace, or develop water or water rights) within Utah
that first accrued at any time up to and including the
enforceability date;

(C) all claims the Nation may have against the United
States relating in any manner to the litigation of claims
relating to the Nation’s water rights in proceedings in
Utah; and

(D) all claims the Nation may have against the United
States relating in any manner to the negotiation, execution,
or adoption of the agreement or this section.

{3) RESERVATION OF RIGHTS AND RETENTION OF CLAIMS
BY THE NAVAJO NATION AND THE UNITED STATES.—Notwith-
standing the waivers and releases authorized in this section,
the Navajo Nation, and the United States acting in its trust
capacity for the Nation, retain—
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(A) all claims for injuries to and the enforcement of
the agreement and the final or interlocutory decree entered
in the general stream adjudication, through such legal
and equitable remedies as may be available in the decree
court or the Federal District Court for the Distriet of Utah;

(B) all rights to use and protect water rights acquired
after the enforceability date;

(C) all claims relating to activities affecting the quality
of water, including any claims under the Comprehensive
Environmental Response, Compensation, and Liability Act
of 1980 (42 U.B.C. 9601 et seq.) {including claims for dam-
ages to natural resources), the Safe Drinking Water Act
(42 U.B.C. 300f et seq.), and the Federal Water Pollution
Control Act (33 U.S.C. 1251 et seq.), the regulations imple-
menting those Acts, and the common law;

(D) all claims for water rights, and claims for injury
to water rights, in States other than the State of Utah;

(E) all claims, including environmental claims, under
any laws (including regulations and common law) relating
to human health, safety, or the environment; and

(F) all rights, remedies, privileges, immunities, and
powers not specifically waived and released pursuant to
the agreement and this section.

(4) ErrECT.—Nothing in the agreement or this section—

(A) affects the ability of the United States acting in
its sovereign capacity to take actions authorized by law,
including any laws relating to health, safety, or the environ-
ment, including the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (42
U.8.C. 9601 et seq.), the Safe Drinking Water Act (42
U.8.C. 300f et seq.), the Federal Water Pollution Control
Act (33 U.S.C. 1251 et seq.), the Solid Waste Disposal
Act (42 U.S.C. 6901 et seq.), and the regulations imple-
menting those laws;

(B) affects the ability of the United States to take
actions in its capacity as irustee for any other Indian
Tribe or allottee;

(C) confers jurisdiction on any State court to—

(i) interpret Federal law regarding health, safety, Determination.
or the environment or determine the duties of the
United States or other parties pursuant to such Federal
law; and

(ii) conduct judicial review of Federal agency
action; or
(D) modifies, conflicts with, preempts, or otherwise

affects—

(i))the Boulder Canyon Project Act (48 U.B.C. 617
et seq.);

(i1) the Boulder Canyon Project Adjustment Act
{43 U.S8.C. 618 et seq.);

(iii) the Act of April 11, 1956 (commonly known
as the “Colorado River Storage Project Act”) (43 U.8.C.
620 et seq.);

(iv) the Colorado River Basin Project Act (43 U.S.C.
1501 et seq.);

(v) the Treaty between the United States of
America and Mexico respecting utilization of waters
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of the Colorado and Tijuana Rivers and of the Rio

Grande, signed at Washington February 3, 1944 (59

Stat. 1219);

(vi) the Colorado River Compact of 1922, as

approved by the Presidential Proclamation of June 25,

1929 (46 Stat. 3000); and

(vii) the Upper Colorado River Basin Compact as
consented to by the Act of April 6, 1949 (63 Stat.

31, chapter 48).

(5) TOLLING OF CLAIMS.—

(A) IN GENERAL.—Each applicable period of limitation
and time-based equitable defense relating to a claim waived
by the Navajo Nation described in this subsection shall
be tolled for the period beginning on the date of enactment
of this Act and ending on the enforceability date.

(B) EFFECT OF PARAGRAPH.—Nothing in this paragraph
revives any claim or tolls any period of limitation or time-
based equitable defense that expired before the date of
enactment of this Act.

(C) LiMrraTioN.—Nothing in this subsection precludes
the tolling of any period of limitations or any time-based
equitable defense under any other applicable law.

(i} MISCELLANEOUS PROVISIONS,—

(1) PRECEDENT.—Nothing in this section establishes any
standard for the quantification or litigation of Federal reserved
water rights or any other Indian water claims of any other
Indian Tribe in any other judicial or administrative proceeding.

(2) OTHER INDIAN TRIBES.—Nothing in the agreement or
this section shall be construed in any way to guantify or other-
wise adversely affect the water rights, claims, or entitlements
to water of any Indian Tribe, band, or community, other than
the Navajo Nation.

(j} RELATION TO ALLOTTEES.—

(1) NO EFFECT ON CLAIMS OF ALLOTTEES.—Nothing in this
section or the agreement shall affect the rights or claims of
allottees, or the United States, acting in its capacity as trustee
for or on behalf of allottees, for water rights or damages related
to lands allotted by the United States to allottees, except as
provided in subsection (d)1)XB).

(2} RELATIONSHIP OF DECREE TO ALLOTTEES.—Allottees, or
the United States, acting in its capacity as trustee for allottees,
are not bound by any decree entered in the general stream
adjudication confirming the Navajo water rights and shall not
be precluded from making claims to water rights in the general
stream adjudication. Allottees, or the United States, acting
in its capacity as trustee for allottees, may make claims and
such claims may be adjudicated as individual water rights
in the general stream adjudication.

(k) ANTIDEFICIENCY.—The United States shall not be liable

for any failure to carry out any obligation or activity authorized
by this section (including any obligation or activity under the agree-
ment) if adequate appropriations are not provided expressly by
Congress to carry out the purposes of this section.
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MEMORANDUM
TO: Section 164 Reviewers of Document # 018533
FROM:

Mllé BI‘O'WI‘-I'-Y]@AA%I— Water Rights Unit

NAVAJO NATIO PARTMENT OF JUSTICE
DATE: May 2, 2022

SUBJECT:  Request for Naabik’iyat’i’ Committee Approval of the Revised Navajo Utah
Water Rights Settlement Agreement for Execution

Resolution CJY-7-16 §3 authorizes the Naabik’iyat’i’ Committee, “to approve the
revised settlement agreement, and authorize the President of the Navajo Nation to execute the
same.” (See EXHIBIT A.) The revised Navajo Utah Water Rights Settlement Agreement was
reviewed by the NNDOJ Water Rights and Natural Resources Units in consultation with the
Navajo Nation Department of Water Resources. Approval of the attached Resolution and the
revised Navajo Utah Water Rights Settlement Agreement is recommended.

On February 2, 2016, through Resolution No. CJA-7-16, the Navajo Nation
Council approved the Proposed Navajo Utah Water Rights Settlement Agreement. The Parties to
the agreement are the United States Government, the Navajo Nation and the State of Utah. The
agreement was approved by the United States Congress on December 21, 2020 as the, Navajo
Utah Water Rights Settlement Act, (the Act), and is included in Public Law 116-260. On
December 28, 2020, the Act was enacted by the President of the United States. Since that time,
the funding authorized by PL 116-260 to fulfill the Act was also authorized by Congress and
enacted by the President in the Bipartisan Infrastructure Act that specifically funds previously
enacted Indian Water Rights Settlements.

The Act, approved in Public Law 116-260, ratifies the settlement agreement
between the Parties, and Section 1102 authorizes the Secretary to execute the settlement
agreement, “with any amendments to the agreement necessary to make the agreement
consistent,” with the Act. Since the passage of the Act, the Navajo Nation Department of Justice
Water Rights Unit worked with attorneys from the State of Utah and the United States to
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conform the settlement agreement to make the agreement consistent with the Act as required for
execution by the Secretary on behalf of the United States.

The major revisions deal with a settlement agreement originally designed to be a
“project-based settlement” transformed into a “fund-based settlement” that was approved and
funded by Congress. The Act also establishes the Navajo Utah Settlement Trust Fund. A “fund-
based settlement” gives discretion to the Navajo Nation to decide, plan and manage water
infrastructure projects and the established Trust Fund related to the settlement. A majority of the
revisions, transfer authority and responsibilities from the Secretary to the Navajo Nation
Government to make project and funding decisions to fulfill the Settlement.

Your review and approval of the attached Section 164 Review Document No. 018533 is
appreciated. If you have any questions, please contact me at 928-871-7599 or 505-900-5206.

Aheehee’!
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